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Executive
Summary

W

hen underpinned by good governance and a respect for the community and
environment in which they operate, extractive industries harness significant
potential to transform a country’s social and economic development. Employment
opportunities, increased investment and access to revenues can drive economic growth and
reduce poverty at local, regional and national levels. However, often these opportunities are
not realised and the negative impacts of extractive industries detract from and undermine the
potential benefits and opportunities that accompany them.
Over the past 23 years, South Africa has established a comprehensive regulatory framework to
enable its mining industry to operate in a manner that protects and promotes the well-being and
safety of communities affected by its operations (mining-affected communities). The framework
is designed to facilitate sustainable and equitable development of South Africa’s mining industry,
while enabling and promoting inclusive growth and prosperity. While the framework has the
potential to drive positive social and economic development, particularly at the local level, this
Report reveals a disjuncture between its intended impact and the lived reality of many of South
Africa’s mining-affected communities.
Despite extensive regulation and notable attempts by mining companies and government to
implement progressive and sustainable projects, current industry practice is characterised
by inconsistent legal compliance and reflects concerning legislative gaps. As a result, many
mining-affected communities continue to experience significant levels of poverty and systemic
inequality, which reinforces the notion that the benefits of mining operations disproportionately
favour mining companies and the State, and are often to the detriment of local communities.
Furthermore, existing socio-economic challenges in mining-affected communities are
compounded by a lack of coordination and cooperation among industry stakeholders and a
general disregard for South Africa’s unique context and the cultural affiliation to land that grounds
social relations and livelihoods. These challenges are heightened in rural or remote communities,
where inadequate access to basic services, poor infrastructure, endemic unemployment and
high levels of poverty often reflect an unresponsive and inactive local government.
However, this Report reveals that progressive, evidence-based reform requires more
than improved cooperation and collaboration among industry stakeholders; it requires an
appreciation for, and understanding of, the diversity of risks and challenges that accompany
the mining industry and its impact on local communities. It shows that the prioritisation of social
and environmental needs in the regulatory and policy framework governing South Africa’s
mining industry is crucial to ensuring equitable access to the benefits of resource development
1
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and addressing the underlying socio-economic challenges experienced by mining-affected
communities.
Furthermore, the Report highlights that a greater focus on social and environmental sustainability
coupled with the introduction of improved measures to address systemic non-compliance and
ineffective monitoring, is key to ensuring that the negative impacts of the mining industry are
minimised and that the rights of mining-affected communities, particularly vulnerable groups
such as women, children, the elderly and people with disabilities, are upheld.
It is against this backdrop that the South African Human Rights Commission (SAHRC or
Commission) hosted a National Hearing to investigate the Underlying Socio-economic
Challenges of Mining-affected Communities in South Africa (National Hearing or the Hearing).
This Report documents the legal context and the proceedings of the SAHRC’s National Hearing.
It draws on existing literature and evaluates oral and written submissions by respondents with
varied roles and responsibilities in addressing the challenges and opportunities in South Africa’s
mining-affected communities.

FINDINGS
The Commission has made a number of findings based on the underlying issues that contribute to
the socio-economic challenges experienced by mining-affected communities. The Commission’s
directives and recommendations attempt to address these findings.
All parties to whom directives and recommendations have been addressed are required to
provide a detailed written report to the Commission in six months, and again in 12 months, from
the date of receipt of the final report. The detailed written report must address all measures
taken to implement the directives and recommendations contained herein.
In addition, as required by section 18(4) of the SAHRC Act, the executive authority of all relevant
national and provincial departments concerned must, within 60 days of the final report, provide
a written response to the Commission indicating the intention to take any steps to give effect
to the recommendations.

Land
Land use management
The Commission finds that a considerable gap exists in the mining
licence application process, where mining companies, the Department of
Mineral Resources (DMR) and the Department of Rural Development and
Land Reform (DRDLR) appear to systematically disregard key pieces of
legislation, particularly the Municipal Systems Act, 32 of 2000, the Spatial
Land Use Management Act, 16 of 2013 (SPLUMA), and the Interim Protection of
Informal Land Rights Act, 31 of 1996. The Commission further finds that there is an
immediate need for municipalities to be consulted throughout the licence application
process to enable them to provide for integrated and sustainable land use systems.
The Commission finds that municipalities should fulfill their mandates and ensure
that zoning requirements are met, i.e. applicants for mining rights are required, where
appropriate, to lodge applications for land use change and municipalities have an
2

obligation to implement their land use planning tools when those applications are
considered.
The Commission finds that improved inter-governmental cooperation is necessary
to ensure that due consideration is given to the risk posed to local, regional
and national food security, environmental resilience, and social and economic
development by potential mining activities. The Commission further finds that
greater consideration must be given to determining local government investment
and development priorities and that broad-based and diversified local economies
should be encouraged.

Relocation and Compensation
The Commission finds that mining companies who restrict compensation to
the physical structure of the land are offering below what is considered to be
appropriate in terms of global industry standards and are causing systemic
economic displacement and impoverishment within mining-affected communities.
In order for compensation to be meaningful, it should account for, inter alia, loss
of life, loss related to communal and individually held tenure or title, as well as loss
incurred for production value gained from the land, whether that production value
is linked to traditional ways of life, or more commercial enterprises. The Commission
further finds that the DRDLR, the Department responsible for promoting equitable
and sustainable rural livelihood and development programmes1 has not proactively
considered means through which the rights and opportunities for development may
be protected.
The Commission finds that there are no formal guidelines or oversight provided for the
calculation of compensation and the finalisation of compensation agreements. This
is problematic as relocations are often carried out before compensation agreements
are reached on surface land leases, livestock, crops or housing. The Commission
further finds that the DRDLR has failed to monitor compliance with, or enforcement
of, lease and compensation agreements and that a lack of transparency and access
to information allows the potential for abuse of power and non-compliance.
The Commission finds that there is a very real potential for the infringement of cultural
and other human rights as a result of inappropriate grave relocation practices that
are carried out by mining companies. Many mining companies appear to overlook
or undervalue the sanctity and importance of grave relocations, which necessitates
an evaluation of current processes. The Commission further finds that, despite strict
regulatory requirements, unlawful grave relocations have been, and continue to be,
conducted by a number of mining companies.

Mining in sensitive and protected areas
The Commission finds that there is an immediate need to give effect to the
internationally recognised precautionary principle in matters dealing with
environmental protection and strongly cautions against prioritising the immediate
economic benefit of mining activities over the maintenance and protection of the
environment, particularly in those areas that are crucial for sustaining ecological
biodiversity, natural heritage, cultural significance and life. Furthermore, the
Commission is particularly concerned by the DMR’s inability to provide certain
information about the monitoring of mining activities in protected areas.

1

Department of Rural Development and Land Reform Annual Report 2015/2016 (2016) <http://www.ruraldevelopment.
gov.za/publications/annual-report/file/4718>.
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The Commission finds that due to the potentially severe impact of mining-related
activities on sensitive and protected areas, mining licences should be granted only
in exceptional circumstances, under restricted conditions, and following public
consultation. The Commission further finds that meaningful consultation should be
legislatively mandated under these circumstances, where “interested and affected
parties” span beyond surrounding municipalities and communities and include the
country as a whole.

Rehabilitation and closure
The Commission finds that it is unacceptable for mining companies to not provide
detailed and sufficient information to enable communities and local governments
to clearly understand how land can be used post-closure. The Commission further
finds that the DMR has not taken adequate steps to secure financial provision for
rehabilitating damage to the environment and water resources and there is an
immediate need for all Environmental Impact Assessments (EIAs) and Environmental
Management Programmes (EMPs) to clearly detail land quality and potential postclosure land use. Licences should not be granted where long-term, sustainable land
use cannot be guaranteed.
The Commission finds that there is an immediate need for legislative provisioning for
standardised and realistic closure costing, concurrent rehabilitation, partial closure
as well as the establishment of a “superfund” to cater for rehabilitation-related
liability.

Housing
The Commission finds that the failure by mining companies, in close
consultation with local government, to adequately address anticipated
levels of migration and population growth in initial assessments
undertaken during mining licence applications, the failure by the DMR
to take this information into account when authorising mining rights;
and the further failure by mining companies to adequately include local
government in the planning phase of SLPs, directly contribute to inadequate
planning and budgeting for housing at the local level. As a result, housingrelated infrastructure including water and sanitation, electricity and roads is likewise
jeopardised. Where a failure to integrate housing-related planning interferes with
existing access to adequate housing, this constitutes a violation of the negative
duty imposed by section 26(1) of the Constitution on all persons, including mining
companies, to refrain from impeding existing access to adequate housing.

Water
The Commission finds that the current census for determining water
reserves does not include measures to account for anticipated migration
and population growth and other potential impacts on the availability
of water resources, such as drought. Therefore, there is an immediate
need for WULs to incorporate more stringent measures to better protect
Communities’ water rights and the environment. In this respect, internal
(self-regulating) and external auditing (by the DWS) in consultation
with Communities, civil society, mining companies and other stakeholders is
required to create effective regulatory tools such as licenses. The benefits of such
an approach are direct for local government, groups which typically face barriers in
4

rights assertion and for sustainability. The audited information referred to must be
made publically accessible and be provided to affected local government authorities.
The Commission further finds that the DWS with local government should address
the problem of aging water infrastructure in mining-affected municipalities and
collaborate with the DRDLR to translate guidelines regarding the provision of water
on privately-owned land into policy.
Noting the fundamental right to access adequate water (and sanitation) of a quality
fit for human consumption and use, the Commission finds that the WUL must be
reviewed to allow for rights assertion where terms and conditions of such WUL can
reasonably be anticipated to adversely impact the rights of affected communities
to access water.
The Commission further finds that there is a compelling need for meaningful
consultation and information sharing in respect of applications for WUL’s, and audit
and impact reports relating to WUL’s to increase transparency, and accountability
in respect of the use of this scarce resource.

Environment
One Environmental System
While the Commission recognises the positive intentions of the One
Environmental System (OES) to streamline the application process
and promote collaboration and partnership between the departments
responsible for mining-related activities, the Commission finds that discrepant
approaches in the application of environmental management laws and limited
oversight of environmental management across multiple sectors are cause for
concern.
The Commission finds that the DMR is not the appropriate authority for granting
and enforcing environmental authorisations with respect to mining. The Commission
acknowledges that there are several risks in dealing with mining-related environmental
matters separately to those of other industries and that environmental management
and impact do not occur in isolation.

Air Quality and blasting
The Commission finds that the lack of regulation around blasting operations is
problematic given the frequency in which issues arise. Discrepant practices across
the industry and the propensity for blasting operations to negatively impact
communities and the environment compound the seriousness of these issues.
The Commission further finds that industry bodies, such as the Chamber of Mines
(CoM), are not duly active in monitoring behavioural trends within the industry or
guiding members on best practice concerning blasting operations. The Commission
identifies an immediate need for the DMR, as the competent authority responsible
for developing regulations, to take urgent action to address this gap.
The Commission finds that mining companies are responsible for ensuring that, prior
to conducting blasting operations, appropriate safety mechanisms are in place to
prevent property damage (with due consideration given to the quality of structures
in surrounding communities) and any risk to persons’ health and safety. Mining
companies should conduct ongoing engagements to ensure that such operations
occur in a manner that has the least impact on people and the environment.
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Nuclear waste management
The Commission finds that there is an immediate need to address the lack of clarity
concerning the State’s roles and responsibilities in the remediation of contaminated
mine sites, particularly where such sites have been abandoned. The Commission
further finds that, in light of the potentially severe and long-lasting impacts of
contaminated sites, the State must prioritise funding for the National Nuclear
Regulator (NNR) to undertake remediation activities.

Social and Labour Plans
The Commission finds that the current social and labour plans (SLP) system
does not adequately address the negative impacts of mining activities
and that systemic issues in the design of, and compliance with, SLP
commitments limit their ability to drive socio-economic transformation in
mining-affected communities. In addition, the process of developing SLPs
should be consultative, and should respond to input by communities and
local government regarding required socio-economic outcomes.
The Commission accordingly finds that there is an immediate need for the DMR
to develop clear and binding requirements for the content of SLPs and to ensure
that they are aligned to EIAs and EMPs and include environmental information on
the potential impacts of mining and post-closure quality of land. There is also an
immediate need for the DMR to enforce compliance and develop sanctions for those
mining companies that fail to comply with their SLP commitments.
The Commission finds that the DMR should define the minimum amount of financial
contribution towards SLP projects. This amount must be ring-fenced. The DMR
should further take the lead in establishing a task team, to include the CoM,
National Treasury, the Department of Planning, Monitoring and Evaluation (DPME),
community-based organisations and other relevant stakeholders, to conduct
research into the current financial regulation of the mining industry.

Meaningful participation, consultation, consent and
access to information
Meaningful participation
The Commission finds that, there is a compelling need to develop clear
consensus driven standards for compliance, evaluation and assertion of
the duty to achieve meaningful participation from the commencement of
mining operations such as applications for licenses. Meaningful participation
must seek to legitimise and secure that the needs are understood and addressed
as between all stakeholders creating accessible open, representative and inclusive
platforms through which consultation occurs for impact driven outcomes. Meaningful
consultation should not be confined to a tick-box exercise.
Noting the significant country-wide implications of mining operations, standards
for consultation should ideally include opportunities for wider public participation
in so far as the granting of mining licenses and evaluation of mining impacts are
concerned.

6

Free, prior and informed consent
The Commission finds that collective consent has been accepted as a test for consent,
but such consent for a number of reasons including a lack of representation of diverse
groups, and groups which experience systemic disadvantage such as women do not
necessarily adequately embody the principles of fee, prior and informed consent
which is a rights protective principle all stakeholders. The deficiencies in a model
which accepts collective consent and the absence of consent in certain instances
is evident from the example of the consistent disregard of the legal requirements
outlined in IPILRA during the mining application process. Furthermore, the
Commission finds that the DRDLR has not been sufficiently involved in community
consultation processes to assess levels of consensus and consent.
The Commission finds that insufficient time and accessible information is availed to
communities to undertake decision making processes as required by their customary
law.

Multiplicity of consultation forums
The Commission finds that greater inter-governmental cooperation is needed to
ensure the establishment of streamlined and representative community forums,
which are broadly consistent in their function and operation.

Access to information
The Commission finds that the fundamental right to information as envisaged both
in terms of the bill of rights and statute are inconsistently observed. The right to
information is essential both for the purposes of achieving meaningful consultation
and for ensuring sound corporate governance. This finding relates both to the duty
to proactively release information, and in respect of limiting rights to information
through clear criteria for the classification of information of certain mining-related
information as “confidential.” Information is also not consistently made available in
languages and formats which render them accessible. A large percentage of miningrelated information, including SLPs, are not currently available to the public where
such information should in fact be automatically publicly available in terms of the
Promotion of Access to Information Act (PAIA).
The Commission notes legal obligations on mining companies to comply with
section 51 of PAIA and finds that section 51 based compliance, must be extended to
ensure that information is proactively disseminated in a manner that is accessible
and which facilitates the understanding of such information, through all available
platforms including the internet.

Compliance, monitoring and enforcement
The Commission finds that the existing sanctions for non-compliance with
environmental laws and regulations are inadequate and do not address,
nor disincentivise, systemic non-compliance in the sector.
The Commission finds that there is a lack of mechanisms to monitor
compliance and ensure enforcement of SLP-related obligations.
The Commission finds that there is an immediate need for the development and
implementation of effective complaints mechanisms by mining companies, the DMR,
and local government.
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Introduction

G

iven South Africa’s history of discrimination, exploitation and exclusion within the
extractives industry, it has made substantial progress in the regulation of mining operations.
Its progressive laws are an attempt to realise the socio-economic opportunities that
accompany extractive industries and are intended to drive transformation and development
within local communities.
The legal framework governing South Africa’s mining industry seeks to: advance the socioeconomic welfare in mining-affected communities and enable the beneficiation of mineral
extraction for all South Africans; transform the industry through the empowerment and
meaningful participation of historically disadvantaged South Africans; promote environmentally
sustainable mining operations; and promote a globally competitive industry. However, consistent
with global experiences, South Africa continues to witness a disjuncture between the national
and local benefits of mining. More alarmingly, South Africa’s experience has shown that many
mining-affected communities are often worse off as a result of the negative social, economic
and environmental impacts of the industry.
Over the past few years, growing discontent amongst miners, trade unions and mining-affected
communities over low wages, poor living conditions, inadequate community consultation and
a lack of accountability in the sector have sparked wide-spread protest action. Many of these
challenges were identified as the underlying causes which led to the death of 44 people at
Marikana in August 2012. Although the response by Lonmin Plc management and the State,
including the conduct of the South African Police Service (SAPS), in addressing the situation
directly led to the events which transpired, the underlying causes for the anger and frustration
felt by communities relate to more deeply entrenched social, economic, cultural and political
realities they faced. The Marikana Commission of Inquiry identified the need to gain a deeper
understanding of the underlying causes and lived realities of mine workers and communities which
contributed to, and provided the broader context to, Marikana. However, it was recognised that
these challenges were not limited to Lonmin’s Marikana Mine, but were illustrative of systemic
issues in the industry. Ultimately, the Marikana Commission did not address these underlying
challenges.
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The SAHRC has a long history of investigating and reporting on the observance of human rights
in mining-related activities. At a systemic level, the Commission’s 2014 National Hearing on
Issues and Challenges in relation to Unregulated Artisanal Underground and Surface Mining
Activities in South Africa, together with its involvement in the Marikana Commission of Inquiry,
illustrated the complexity of these issues and prompted the need for a national inquiry.
This Report is a culmination of a lengthy process undertaken by the SAHRC and aims to
present a broad and impartial assessment of the current challenges experienced by multiple
stakeholders in the mining industry. While this Report interrogates the capacity of South Africa’s
existing regulatory framework to promote and protect the rights and interests of miningaffected communities, the Commission is also cognisant of the need for greater awareness of
the inherent challenges, gaps and opportunities that exist within South Africa’s mining industry.
The SAHRC stresses the importance of using this Report to drive real change in the industry
through critical reflection, and subsequent dedication to the development and implementation
of solutions capable of promoting and ensuring sustainable transformation and development
on the ground.
The Report is divided into several parts:
Section 1 of the Report briefly sets out the SAHRC’s mandate for conducting the hearing
and the subsequent development of the Report and its recommendations. It also covers the
methodology and approach to the hearing process and the composition of the Hearing Panel.
Sections 2, 3, 4 and 5 explore the key socio-economic challenges experienced by miningaffected communities, seen through the lens of land, housing, water and the environment.
Sections 6, 7 and 8 examine key issues concerning Social and Labour Plans; explore challenges
related to meaningful participation, consultation, consent and access to information in miningaffected communities; and further examine issues regarding compliance, monitoring and
enforcement of legislative and regulatory obligations.
The Commission is hopeful that the Report’s findings, directives and recommendations will
assist in facilitating a coordinated approach to addressing the underlying issues and challenges
experienced by South Africa’s mining-affected communities.

Mandate of the SAHRC
The Commission is an independent national human rights institution established in terms of
Section 181 of the Constitution of the Republic of South Africa, 1996 (Constitution) to support
constitutional democracy. In terms of section 184(1) of the Constitution, the Commission is
specifically mandated to:
a. Promote respect for human rights and a culture of human rights;
b. Promote the protection, development and attainment of human rights; and
c. Monitor and assess the observance of human rights in the Republic.
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In terms of the Constitution and the South African Human Rights Commission Act, 40 of 2013
(SAHRC Act), the Commission is empowered to, inter alia, carry out research; investigate and
report on the observance of human rights in the country; to educate on human rights related
matters; monitor implementation of and compliance with international and regional conventions;
and review laws and policies relating to human rights and may make recommendations.2
In terms of the SAHRC Act, the Commission is competent and obliged to –

“make recommendations to organs of state at all levels of government
where it considers such action advisable for the adoption of progressive
measures for the promotion of fundamental rights within the framework
of the law and the Constitution.”3
The Commission may further –

“make known to any person, the head of the organisation or institution…
any finding, point of view or recommendation in respect of a matter
investigated by it.”4
In light of all available evidence, the Commission has drafted directives and recommendations in
line with its mandate to promote the protection, development and attainment of human rights
for all persons.

Methodology and hearing process
Due to the broad challenges faced by mining-affected communities, and in the interest of
transparency, the SAHRC determined that a National Hearing was the appropriate mechanism
to investigate the prevailing systemic human rights challenges. The Hearing was not intended to
address individual complaints. Instead, it was intended to obtain a deeper understanding of the
systemic challenges, with a view to making recommendations as a form of redress.
To better understand the challenges experienced by mining-affected communities across South
Africa, the Commission conducted site visits and engaged with communities in three areas:
Sekhukhune, Limpopo; Highveld, Mpumalanga; and Somkhele, KwaZulu-Natal. The communities
were identified by considering a number of factors, including the nature, amount and duration
of mining activity in a particular area as well as complaints regarding the mining operations and
reports of unrest.
The consultations were supplemented by research and analyses of the key socio-economic
issues in mining-affected communities.

2
3
4
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Identified stakeholders were invited to provide information and responses to specific questions,
together with copies of documents where relevant. Selected stakeholders were invited to
appear before the Hearing Panel to provide summarised presentations and answer questions
under oath or affirmation.
The Hearing was held at the Commission’s Head Office in Johannesburg, and was open to the
public and the media, on 13 – 14 September 2016; 26, 28 September 2016; and 3 November 2016.
All submissions, including the record of proceedings and copies of documentation received
during the Hearing process will be publicly available, with the exception of certain documents
that contain legitimate confidential information, which will be published in a redacted form.
The Hearing was convened in terms of sections 13(1)(a)(i), 13(3)(a), and 15(1) of the SAHRC Act,
read with Chapter 7 of the SAHRC Complaints Handling Procedures. The process was designed
to incorporate participation and the perspectives from local stakeholders on the ground
(including mining-affected communities, municipalities, mining companies and civil society
organisations) as well as from those at a national level (including government departments and
industry bodies).
This Report constitutes the findings, directives and recommendations of the Commission.

Composition of the Hearing Panel
The Hearing Panel constituted the following members:
• Advocate Mohamed Shafie Ameermia, Chair of the Panel and SAHRC Commissioner (with
focus on Access to Justice and Housing);
• Ms Lindiwe Mokate, former SAHRC Commissioner;
• Ms Janet Love, National Director, Legal Resources Centre and former SAHRC Commissioner;
and
• Professor Tracy-Lynn Humby, Professor, School of Law, University of the Witwatersrand.
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M

ining of necessity occurs on land, irrespective of whether it takes the form of surface
or underground operations. The phases of exploration, mine development, mine
operation, and rehabilitation and closure, all significantly affect economic, social and
environmental land relations. Mining is not a temporary use of land: its effects are long-term and
are often environmentally detrimental.
Typically, where local communities occupy or use land that is subject to mining rights, mining
companies are required to relocate families and facilitate the exhumation and internment of
graves. While relocation can cause severe emotional hardship, it can also result in the breakdown
of community structures, particularly when some community members are moved and others
are not.
Many communities lose access to land vital for their livelihoods, including land used for grazing
and farming purposes. Where land is key to a community’s sustainable livelihood and food
security, its importance goes beyond its economic or productive value and reflects a more deeply
entrenched cultural affiliation that grounds social relations in particular localities. Therefore,
many communities do not view land as a commodity, but rather as a heritage, a means of basic
survival and the key to independence. When communities are displaced from communal land,
not only are their individual rights impacted, but their collective interests may also be affected
through the rupture of the community’s social cohesion.
This section will be divided into four main areas of concern identified by the Commission, namely
land use management, land relocation processes, mining in sensitive and protected areas, and
the closure of mines and concomitant rehabilitation of land.

12
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Land use management
In South Africa, development in relation to the use of land takes the form of strategic planning
alongside more detailed land use management procedures. According to the South African Local
Government Association (SALGA), all land use and development, including mining, takes place
on land that forms part of municipalities’ jurisdiction.5 In terms of the Local Government: Municipal
Systems Act, 32 of 2000, municipalities are required to develop Integrated Development Plans
(IDPs). These plans outline the local development priorities and strategies, and are the primary
tools for driving social and economic development of local communities.
Closely linked to this, SPLUMA was enacted to regulate land development and sustainable and
efficient land use management. This is done through the development of Spatial Development
Frameworks (SDFs) by national, provincial and local spheres of government. In line with SPLUMA,
municipalities create a single land use scheme for the area under its jurisdiction. As part of this
scheme, a municipality determines land use zoning and regulations as well as environmental
management programmes. Ultimately, the SDF aims to promote economic growth; social
inclusion; efficient land development; and minimal impact on public health, the environment and
natural resources, amongst other things.
Although SPLUMA requires that the SDFs of all spheres of government be aligned, the
municipality is primarily responsible for determining land use and land developments taking
place within its area of jurisdiction. As part of this scheme, the municipality determines land use
zoning and regulations, which may incorporate environmental components.
During the Hearing, submissions by SALGA revealed that cooperation between mining companies
and local government is not always adequate.6 Although consultation is not legally required in
terms of the Mineral and Petroleum Resources Development Act, 28 of 2002 (MPRDA), the
Commission notes with concern that municipalities are frequently not consulted. Municipalities
are sometimes unaware of the fact that mining licences have been granted within their area
of jurisdiction. Failure to consult a municipality in the application for, and granting of, a mining
licence impairs the local government’s ability to adequately plan and provide for integrated and
sustainable land use systems. Furthermore, it directly violates the constitutional and legislative
division of the roles and responsibilities of different spheres of government, as confirmed by the
Constitutional Court in the Maccsand judgment.

5

6

SALGA Supplementary Written Submission (26 September 2016) 11. Section 152(1)(c) and (d) lists socio-economic
development and the promotion of a safe and healthy environment as key objectives of local government, whereas
municipalities must “participate in national and provincial development programmes” in terms of section 153(b).
Furthermore, in terms of section 156(1)(a), municipalities possess executive authority over matters listed in Schedule
4 Part B of the Constitution, which includes municipal planning.
Based on research undertaken by SALGA, the overall state of partnerships between local government and mining
companies improved significantly between 2005 and 2010. In addition to this, the submissions and the overall
experience working in mining-affected communities has also reflected that in some instances, there is close
collaboration on issues, including land use management, IDPs, SLPs and environmental management, where in other
cases there is a complete lack of cooperation.
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Maccsand (Pty) Ltd v City of Cape Town and Others7
In this case, the Constitutional Court dealt with the concurrence of the functions of local government
in relation to municipal planning and land use management, with those of national government in
regulating and granting authorisations for mining. Although both functions essentially overlap in
practice due to the fact that mining takes place on land which falls within the jurisdictional area of
a municipality, the Court emphasised that both spheres of government have been allocated distinct
powers and functions in terms of the Constitution. Each sphere is thus constitutionally obliged to
exercise its powers and functions in a manner that does not encroach on the geographical, functional
or institutional integrity of the other.8
The application of one function by local government, such as land zoning, may inevitably impact
on the exercise of the other, namely the ability of national government to grant an authorisation for
the conducting of mining-related activities. Nevertheless, the Court found that the overlap does not
constitute an impermissible intrusion by one sphere into the area of another.9 The Court reasoned
that spheres of government do not operate in isolation from one another10 and that the relevant laws
and functions forming the subject matter of the application serve different objects.11 Therefore, the
refusal by a municipality to permit the rezoning of land for the purpose of mining does not mean that
the decision taken by the DMR has been vetoed. Rather, the municipality in question exercised its
constitutional and legislative power. Where such an overlap occurs, the Court cited the constitutional
obligation of different spheres of government to “co-operate with one another in mutual trust and
good faith,”12 failing which the decision of the municipality may be challenged on review in line with
the Promotion of Administrative Justice Act, 3 of 2000 (PAJA).13
Although the Maccsand judgment was made in terms of legislation that is no longer in force (namely
the Land Use Planning Ordinance, 15 of 1985), the principles set out in relation to the exercise of
distinct functions between spheres of government are relevant in considering mining authorisations
within the context of SPLUMA.
The Commission also notes the disjuncture between the conclusion of lease agreements and
the commencement of mining operations. Worryingly, mining operations frequently commence
prior to a formal land use agreement being concluded. Numerous examples of this practice were
highlighted during the Hearing, where operations have been conducted for years – some dating
back to 2004 – even though draft agreements are still pending for consideration by the DRDLR.
This has resulted in discrepant practices between industry stakeholders in that some mining
companies have withheld the payment of surface lease rental, while others have paid amounts
agreed upon into community trust funds pending final approval. Furthermore, the practice of
commencing mining operations before concluding a formal land use agreement significantly
reduces the bargaining power of affected communities and land owners.
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The Commission accordingly finds that a considerable gap exists in the
mining licence application process, where mining companies, the DMR and
the DRDLR appear to systematically disregard key pieces of legislation,
particularly the Municipal Systems Act and SPLUMA. The Commission further
finds that there is an immediate need for municipalities to be consulted
throughout the licence application process to enable them to provide for
integrated and sustainable land use systems.
A further concern consistently raised throughout the proceedings was the apparent land use
bias toward mining-related activity as a form of investment and development, at the expense
of other land use functions such as agriculture and tourism. Allegations of the mining industry
asserting dominance over land use management considerations are not uncommon.
The feasibility of agricultural activities within the vicinity of mining operations has been
continuously debated amongst stakeholders in the light of the sustainability principle enshrined
in SPLUMA and the Subdivision of Agricultural Land Act, 70 of 1970, which requires that special
consideration be given to the “protection of prime and unique agricultural land”.14 A report
on environmental governance in the mining sector, compiled by DPME, the Department of
Environmental Affairs (DEA) and DMR, notes: 15

“According to the Bureau for Food and Agricultural Policy (2012), 46.4%
of South Africa’s high potential arable soil is found in Mpumalanga.
Given the current rate of coal mining in Mpumalanga, this gives rise
to concerns around food security, food production and food prices
in the long run. This is exacerbated by the fact that Mpumalanga has
historically been the ‘bread basket’ of South Africa.”
Besides its potentially far-reaching implications for agricultural production and food security,
mining additionally impedes economic diversification. The DPME explains:16

“Mining towns have traditionally over relied on a single economic sector
i.e. mining. The nature of the mining sector is associated with boom and
bust cycles. During economic downturns, single sector reliant economies
cannot absorb the shocks and are therefore not resilient. There is a
need to diversify the local economies and regional economies in both
mining towns and labour sending areas, to develop other economic
opportunities during and beyond the life of mines.”
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The National Development Plan (NDP) emphasises the need to promote an integrated rural
economy. While mining forms an important element of the NDP in relation to economic growth
and the promotion of large-scale job creation, the NDP simultaneously requires effective land
reform and the development of industries such as agro-processing, fisheries, tourism and small
enterprises in rural areas.

The Commission accordingly finds that improved inter-governmental
cooperation is necessary to ensure that due consideration is given to the
risk posed to local, regional and national food security by potential mining
activities. The Commission further finds that greater consideration must
be given to determining local government investment and development
priorities, and that broad-based and diversified local economies should be
encouraged.

Relocation and compensation
Proposed mining-related activities often take place on or in close proximity to land occupied by
communities, necessitating a process of relocation and the payment of appropriate compensation.
Therefore, mining companies are obliged to engage with communities on potential relocations
in order to understand and address the concerns and priorities of affected community members.
Rather than alleviating tensions, consultation around relocation frequently gives rise to contention
amongst stakeholders: including where such relocations result in a loss of agricultural or grazing
land; where communities are split between those directly affected and those not; and where
compensation agreements are negotiated on less-than-equal terms. Despite multiple ongoing
disputes concerning relocation and compensation, the Commission is disappointed by the lack
of transformed practices by some role players in the industry. Although good practices can be
identified, much work must still be done from a regulatory perspective before industry practices
reflect sustainable development and community empowerment principles.
In assessing the submissions received, it appears that relocation processes are relatively
standard across mining companies. Mines frequently build new housing structures, which are
often of improved quality, on alternative land. Moreover, where a number of extended family
members (for example, parents, children and grandchildren) are residing in one structure, some
companies build additional houses for each individual family. Certain mining companies have
also implemented processes to facilitate security of tenure by transferring the ownership of
properties to individual families. Security of tenure in the form of ownership contributes to
the realisation of the right to housing, it facilitates economic empowerment and it protects
beneficiaries from future deprivation of land rights.
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However, security of tenure is not limited to private ownership but also includes customary
law-, informal- and hybrid arrangements. Security of tenure can broadly be understood as a
relationship to land that enables a person to live in one’s home in security, peace and dignity.17
Ultimately, security of tenure is intended to guard against forced eviction, harassment and other
threats. While the Commission supports an approach that seeks to transfer formal ownership to
families, the mining sector must ensure that relocation practices adequately protect the rights
and interests of affected persons. The fact that communities and individuals may not formally
own land or houses prior to relocation does not mean they are deprived of other forms of
rights and entitlements. Mining companies must be alive to this reality when entering into initial
consultations and negotiations. Mining companies must ensure that they account for the loss
of other land resources, such as communal grazing land, and communal farming land, as well
as spaces where collection of resources (such as fuel, traditional medicine resources etc.) have
been traditionally undertaken. Communally held land must also be included in any negotiations
around land relocation.

Compensation
The Commission notes with concern the challenges in calculating compensation for relocation
and loss of land rights. In addition, non-compliance with compensation agreements, and a failure
to monitor such compliance, are problematic.
Section 25(1) of the Constitution stipulates that “no one may be deprived of property except in
terms of a law of general application, and no one may permit arbitrary deprivation of property”.
The granting of a mining authorisation over land used or occupied essentially amounts to a
deprivation of property rights in that the ability of the owner or lawful occupier to exercise their
rights over the land will be substantially limited.
Section 54 of the MPRDA makes provision for the payment of compensation in situations where
the owner or lawful occupier “has suffered or is likely to suffer loss or damage” as a result of
the mining-related activity. The MPRDA requires the relevant parties to “endeavour to reach an
agreement” on the payment of compensation, failing which, compensation must be determined
by arbitration or a court of law. Further to this, section 2(3) of IPILRA provides for the payment
of “appropriate compensation” to any person deprived of a right to land. The law does not
require the parties to have reached an agreement on the nature and amount of compensation
prior to the granting of a mining licence or to the commencement of operations.
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The Supreme Court of Appeal explained the importance and calculation of compensation for
dispossession of land in Haakdoornbult Boerdery CC and Others v Mphela and Others:18

The purpose of giving fair compensation is to put the dispossessed,
insofar as money can do it, in the same position as if the land had not
been taken. Fair compensation is not always the same as the market
value of the property taken; it is but one of the items which must be
taken into account when determining what would be fair compensation.
Because of important structural and politico-cultural reasons indigenous
people suffer disproportionately when displaced and Western concepts
of expropriation and compensation are not always suitable when dealing
with community held tribal land. A wider range of socially relevant factors
should consequently be taken into account, such as resettlement costs
and, in appropriate circumstances, solace for emotional distress.19
The International Finance Corporation (IFC), in Performance Standard 5,20 notes that involuntary
resettlement may result in long-term hardship and impoverishment through both physical and
economic displacement of communities, and through the loss of access to land, assets, and
opportunities for sustainable livelihoods. In this regard, it recognises the State as a key role
player during negotiations with affected communities, particularly in relation to compensation.
Performance Standard 5 further recognises that the calculation of compensation is difficult and
complex. However, it specifically notes that such compensation should include market value of
the land plus “transaction costs relating to restoring the assets”. These assets include access
to land (including land subject to communal use) and seasonal natural resources. The ability of
affected communities to restore standards of living or to access sustainable opportunities must
be at the centre of the calculation.
Performance Standard 5 emphasises that preference should be given to the provision of
replacement land that is at least equivalent to the current land. Where similar land cannot be
provided, companies are encouraged to provide replacement opportunities such as employment
or support in establishing businesses. It also recognises that the payment of mere compensation
is insufficient for the “restoration or improvement of livelihoods and social welfare” and that
cash compensation is thus usually not effective. Once-off payments and new housing structures
will likewise not provide sustainable opportunities to families.
Access to assets such as land, social networks and natural resources are essential elements to
consider during the calculation process. Importantly, Performance Standard 5 also highlights the
need to include affected communities in resettlement planning. Therefore, mining companies
should not only engage with affected communities with a view to negotiating compensation,
but should also consider proposed areas of resettlement, access to grazing land, and timing
in determining compensation. Loss of physical structures, current and potential use of land,
as well as commodities such as crops or livestock, should thus be taken into account when
calculating compensation.
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Moreover, an essential feature missing in the current calculation of compensation is the fact
that land is not merely a commodity that can be quantified in economic terms. Communities
have often lived in an area for decades, if not centuries. The land, its history, and the community
composition form essential elements of a social structure that has become deeply entrenched
into the lives and livelihoods of many. However, there is currently no regulatory guidance
provided for the calculation and payment of compensation. This, in practice, has led to multiple
inconsistencies across the industry. Whereas some mining companies approach the calculation
of compensation from the perspective of the market value of the physical housing structure,
other companies include real or future loss of income for small businesses or for subsistence
crops or livestock. In the latter case, the calculation of anticipated future loss of income also
varies.
During the Hearing process, the Commission received submissions and complaints regarding
threats and intimidation that are often carried out against community members who are unwilling
to negotiate or to settle for proposed compensation agreements. In some instances, communities
have indicated that threats are made by other community members who are in support of
mining. However, in other instances, allegations of harassment, threats and intimidation were
carried out by mining authorities and the police.21
When the Commission questioned the DRDLR about the calculation of compensation for
relocation and loss of rights to land by communities, the Department noted that compensation
is based on a “valuation report and subsequent negotiations”. However, the DRDLR has not
proactively sought to consider means through which rights and opportunities for development
may be protected, despite the severe challenges facing affected (predominantly rural)
communities seeking security of tenure, opportunities for empowerment and self-sufficiency.
During the Commission’s community consultations, numerous community members raised
allegations that compensation agreements had not been complied with. The DRDLR only
monitors the payment of surface lease rental to community entities, it does not assess the
adequacy of compensation for relocation nor does it monitor compliance with agreements.
Whilst the majority of mining companies involved in the Hearing process submitted that
relocation and compensation agreements are physically signed by each individual recipient, the
lack of formal guidelines and mechanisms for transparency or oversight renders the process
vulnerable to abuse.
The Commission notes serious deficiencies in cases where compensation is granted for the
market value of the physical structure alone. First, the rights which are impacted by miningrelated activities are not limited to the rights over a physical structure erected on the land.
Instead, such rights extend to the broader use of the land, including for agriculture, grazing
or other communal purposes such as social activities. Second, the argument put forward that
communal land does not give rise to individual property rights is substantially flawed. Western
concepts of land rights cannot be applied equally to customary law practices and greater effort
must be made to understand the meaning of communal land rights within individual communities.
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Case studies from submissions
Case Study 1: Anglo Platinum – Twickenham Platinum Mine
Anglo Platinum (AP) included reimbursement for the loss of crops in its compensation strategy. The
amount of compensation was determined according to an independent land valuation assessment
as well as a methodology jointly agreed upon with affected households. AP’s Resettlement and
Integrated Development Action Plan specifically outlined the fact that arable land was a “communal
resource”, which “implied that the land was ‘owed’ to the Traditional Authority or its representative.
However, the value of land improvements by means of cultivation was ‘owed’ to the affected
individual land user”.
In this case, AP submitted that most farmers and land owners opted for cash compensation, as it
was “deemed to be a more favourable option for them”.
As part of the relocation agreements undertaken by AP, an amount of R20 million was donated to the
Dishaba Kopano Trust for the benefit of various communities. However, the Trust account provides
for multiple communities, and it was submitted that the donation for Twickenham communities
was paid to the Traditional Trust Accounts or “such other bank accounts” notified in writing by the
communities.
The problem that arises is that Twickenham itself has raised the challenge of a fractured community
that lacks an agreed upon representative forum, yet a proposal for the payment of the funds into a
different account was accepted on the basis of written notification by “the community”. In addition,
there is an admitted Chieftancy dispute within the community. Whether the Tribal Authorities have
accounted to communities for the utilisation of trust funds is not clear, but it would appear from the
Commission’s general observation that this is unlikely to be the case.
Case Study 2: Marula – Marula Platinum (Pty) Ltd
Marula did not conduct any relocations, but provided compensation for the loss of crops. This
compensation was determined by a land valuator and overseen by the DRDLR. However, the land
valuation report is classified as “confidential”. Compensation was determined along the following lines:
• For the years September 2001 – August 2002 and September 2002 – August 2003: Agricultural
co-operative prices for maize and sorghum (whichever was the greater), with input costs
(seeds and ploughing) deducted. This was further subject to minimum compensation amounts
of R300 and R350 per crop field for the respective periods.
• The fluctuation of the price resulted in fluctuating compensation paid, and subsequently led
to dissatisfaction.
• From September 2004, the payments were based on the average of the compensation
amounts for the previous periods, subject to minimum compensation amount of R370 per
crop field.
• It was further agreed that this amount would escalate annually by 5%.
The agreement in relation to the calculation of compensation was signed by communities and
Traditional Councils in 2004. Thirteen years later, the DRDLR has not yet signed the agreement.
Compensation for the surface lease agreement was divided equally amongst all affected communities.
However, those communities located within a closer proximity to the mine have now requested a
re-evaluation of the compensation agreement, pointing to the disproportionate impact felt by them
as a result of the mining operations.
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Case Study 3: Glencore Coal South Africa
According to Glencore, its policy ensures that the livelihoods of persons affected by the project are
restored to the levels which prevailed before inception of the project, but typically aims to improve
socio-economic welfare in line with IFC Performance Standard 5.
Compensation is provided for physical assets. In addition, where livelihoods are derived from land,
land-based resettlement options of similar production potential are made available, where this is
feasible and if chosen by the affected party.
Market value of the physical structure and crop/livestock is used. Where compensation is paid for
livestock, the community is additionally allowed to keep their existing livestock.
Case Study 4 – Tendele Coal Mine, Somkhele
Tendele Coal does not provide compensation for land. Compensation includes the cost of relocation,
replacement of the physical structure, costs of crops, moving costs, upset allowance, costs of
traditional practices, and cost of amenities and services. The contract for relocation outlines that
families have the right to nominate a person to be interviewed for employment, but that employment
is not guaranteed. Families are also given the option of receiving cash compensation rather than
replacement housing structures.
One instance arose where a household was deemed to be relocated for “humanitarian reasons”. In
this case, the household was located outside of the mine’s fence lines, but at the main gate of the
mine. Due to road traffic concerns, relocation was undertaken. Despite the submission indicating
that the household “needed to be relocated”, this relocation was considered to be a humanitarian
act and thus regarded as a deviation from normal relocation policy. The individual was not offered
employment as he was not deemed to be a “directly affected community” member.

Other observations include the fact that the surface lease agreements, as well as relocation
and compensation agreements are sometimes recorded in English, although some mining
companies have ensured that all agreements are recorded in English as well as other local
languages. Some communities have raised allegations that agreements are not reduced to
writing, or that affected parties are not provided with physical copies of such agreements.
However, the Commission notes that many misunderstandings arise as a result of inadequate
consultation practices. Relocations, together with compensation, are generally not afforded to
all community members, and are generally only to those who are physically relocated. On the
other hand, compensation for surface rental agreements is generally paid into community trust
funds, which are often riddled with complexities and a lack of transparency. Such complexities
include the acknowledgment that there must be regular and adequate communication with the
beneficiaries, corporate governance, and the capacitation of both the board of trustees and
beneficiaries.
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