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PREFACE

Racism and racial discrimination has been the defining feature of South African
society for much of its history. Race was often the only factor that determined the
level and extent of the benefits, privileges and rights an individual would enjoy and it
was so pervasive and unyielding in its application that it tracked one virtually from
the cradle to the grave. The historic democratic elections of 1994 represented a break
from the past and a signal that the creation of a new nation required a new ethos, one
that was premised on a shared humanity and a recognition that “South Africa
belonged to al who lived iniit, united in our diversity”.

Significant progress has been made over the past twelve years in the form of policy,
legidative and programmatic interventions and we have gone some way in advancing
the ideal of a society committed to substantial equality. At the same time there still
remain some formidable challenges and foremost amongst these are dealing with the
legacy of racism and racia discrimination that still persists and evidenced by
inequality, sharp disparities in capital, skills and opportunities and intolerance. We
have aso come to learn that changing deep-seated attitudes and challenging harmful
stereotypes and assumptions require more than legidative interventions — it requires
concerted public education and advocacy, ongoing vigilance and constant dialogue.

South Africa's return to the International community also means that we are able to
discharge our human rights obligations with an understanding of the global context
and indeed share and draw from the experience of other societies who face similar
challenges. It isto this regard that South Africa s report to the CERD Committee, this
Shadow Report and the Response of the Committee in the form of advice, suggestions
and recommendations it may make, take on an added significance.

The South African Human Rights Commission has since its formation some 10 years
ago done extensive work in dealing with discrimination and its effects as well as
proactively working to advance the imperatives of a nation committed to equality.
Accordingly, it is an honour for us to submit this Report as a contribution to the work
of the CERD Committee and to the collective efforts of millions of our people who
tirelessly work to advance the ideals of ajust and caring society.

Jody Kollapen
Chair person
SAHRC



I INTRODUCTION

The International Convention on the Elimination of All Forms of Racial
Discrimination (ICERD) was adopted and opened for signature and
ratification by a General Assembly resolution of 21 December 1965.' The
|CERD entered into force on 4 January 1969, in accordance with its article 19.

The ICERD expressly condemned the policy of apartheid practiced by the then
government of the Republic of South Africa by rejecting the “doctrine of
superiority based on racia differentiation” as “scientificaly false, moraly
condemnable, socially unjust and dangerous’ and stressing that there was “no
justification for racial discrimination, in theory or in practice, anywhere” 2
Accordingly, the apartheid government of South Africa could neither adopt
nor ratify such a convention based on the condemnation of its officia policy
and ideology. No wonder that the ICERD was among the very first
international Conventions signed by the first democratically elected
government of the Republic of South Africa.

States Parties undertake to comply with its provisions and submit a report to
the United Nations (UN) Secretary General for consideration by the
Committee on the Elimination of Racial Discrimination (CERD) established
by the Convention.®> Such report should relate to the legislative, judicial,
administrative or other administrative measures adopted to give effect to the
Convention. It is to be submitted within one year after the entry into force of
the Convention for the State concerned,” and thereafter every two years and
whenever the CERD so requests.” South Africa signed the ICERD on 3
October 1994 and only ratified it around five years later, on 9 January 1999.
As far as South Africais concerned, the ICERD entered into force or became
binding on 9 January 1999.

In terms of article 9, paragraph 1 of the Convention, South Africa's initial
periodic report was due on 9 January 2000 while the second and the third
reports were due in 2002 and 2004 respectively. However, the Government
decided to submit all these three reports in one document in 2002. These
reports were to be examined during the 68" session of the CERD.® The
examination was, however, postponed and the reports will now be examined
during the 69" session of the CERD.” In line with this examination the CERD
approached the South African Human Rights Commission (SAHRC), being a
National Human Rights Institution, to comment on the government’s report on
South Africa s compliance with the provisions of the ICERD.

1 UN General Assembly Resolution 2106 (XX) of 21 December 1965.

% Preamble to the ICERD.

% Article 8 of the ICERD

* On the thirtieth day following deposit of the instrument of ratification of the Convention with the UN
Secretary General.

® Article 9 (1) of the ICERD.

® 20 February - 10 March 2006.

731 July - 18 August 2006.



The present report is therefore a shadow report. Its aim is to review the
government’s report and investigate the extent to which South Africa has
complied with its international obligations under the ICERD. It is dso to
identify the gaps left out by the Government and to provide the Committee
with the relevant information on South Africa’s compliance with the ICERD
in order to assist the State Party in this regard.

Apart from this introduction (Part 1), this report will consist of three other
parts. The second part will give a brief overview of the work of the South
African Human Rights Commission that is relevant to the ICERD. The third
part will focus on the government’s report, which will be reviewed in the light
of articles 1 to 7 of the ICERD. Part 1V will concentrate on South Africa’s
compliance with Article 9. Part V will conclude the report with a number of
recommendations to the CERD to help South Africa fully comply with the
provisions of the Convention.

1.  THE SOUTH AFRICAN HUMAN RIGHTSCOMMISSION

The end of apartheid in South Africa was marked by the adoption of an
interim Constitution,® which was later superseded by the 1996 Constitution.’
The Constitution is the supreme law of the Republic.’® It provides that “South
Africa is one sovereign, democratic state founded on values that include
human dignity, the achievement of equality, and the advancement of human
rights and freedoms as well as non-raciadism and non-sexism and the
supremacy of the Constitution and the rule of law.”** The Constitution, in
furtherance of this objective, establishes six institutions to strengthen
constitutional democracy in the Republic, namely the Public Protector, the
Human Rights Commission, the Commission for the Promotion and Protection
of the Rights of Cultural, Religious and Linguistic Communities, the
Commission for Gender Equality, the Auditor-General, and the Electord
Commission.*

The different institutions supporting congtitutional democracy are
independent, and subject only to the Constitution and the law, and they must
be impartial and must exercise their powers and perform their functions
without fear, favour or prejudice.*® The Constitution provides that other organs
of state, through legislative and other measures, must assist and protect these
institutions to ensure their independence, impartiality, dignity and
effectiveness.™® No person or organ of state may interfere with their
functioning.®

8 The Constitution of the Republic of South Africa, Act 200 of 1993.

® The Constitution of the Republic of South Africa, Act 108 of 1996, hereinafter the Constitution.
19 Section 2 of the Constitution.

! Chapter 2 of the Constitution.

12 Section 181 (1) of the Constitution..

13 Section 181 (2) of the Constitution.

14 Section 181 (3) of the Constitution.

1> Section 181 (4) of the Constitution.



The South African Human Rights Commission (SAHRC) is one of the state
institutions supporting constitutional democracy in South Africa. It has a clear
mandate from the Constitution, which provides:

(1) The Human Rights Commission must-
(a8) promote respect for human rights and a culture of human rights;
(b) promote the protection, development and attainment of human rights; and
(c) monitor and assess the observance of human rights in the Republic.
(2) The Human Rights Commission has the powers, as regulated by national
Legidation, necessary to perform its functions, including
(@) toinvestigate and to report on the observance of human rights;
(b) to take stepsto secure appropriate redress where human rights have been violated;
(c) tocarry out research; and
(d) toeducate.
(3) Each year, the Human Rights Commission must require relevant organs of
State to provide the commission with information on the measures that they have taken
towards the realisation of the rightsin the Bill of Rights concerning housing, health care,
food, water, social security, education and the environment.
(4) The Human Rights Commission has the additional powers and functions

prescribed by national legislation.” 16

The mandate to “promote the observance of, respect for and protection of
fundamental rights” is central to the work of the SAHRC. At the same time,
one of the priorities the Commission identified right from the early years of
its existence was to contribute towards realizing the vision of a non racia
society. In practice this has meant dealing with both the legacy and ongoing
manifestation of racism and racia discrimination in South African society.
Notwithstanding the numerous reforms that have taken place since the
dismantling of apartheid, present day South Africa remains a divided society,
characterized by systemic social, economic and cultural inequalities that run
along racia lines. It is not surprising therefore that complaints of racial
discrimination initially constituted the majority of cases brought before the
Commission. This pattern has gradually changed during the last two years.

The SAHRC gives effect to its mandate to promote the protection of human
rights by investigating human rights violations and securing appropriate
redress. In addition, the Commission has, since its inception conducted public
inquiries into racism in various areas of public life'’. As a consequence, the

16 Section 184 of the Constitution

Y Investigation into alleged violations of Farm workers human rights in Messina, SAHRC 1998;
Racia integration in schools, SAHRC 1999; Inquiry into racism in the Media, SAHRC 2000; Inquiry
into human rights violations in farming communities, SAHRC 2003;

18 para 55 of South Africa s report.
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ommission was best placed to organize a National Conference Against
Racism in 2000%8, The aim was to get South Africans talking together with
discernment and empathy to promote better understanding across all divides

that characterize South Africa. The theme of the conference was “Combating
racism: A nation in diaogue’”. Recommendations coming out of this
conference are encapsulated in the South African Millennium Statement and
Programme of Action.

As part of South Africa’'s commitment to promote racial equality and prohibit
racial discrimination, the SAHRC'’s constitutional mandate is supplemented
by a number of powers and functions under the Promotion of Equality and
Prevention of Unfair Discrimination Act. (PEPUDA)

The Act provides for the most comprehensive policy framework for
eliminating all forms of racial segregation and other aspects of the social
legacy of apartheid.’” This The Act provides for the most comprehensive
policy framework for eliminating all forms of racial segregation and other
aspects of the socia legacy of apartheid.'® This Act establishes the specialist
Equality Courts to deal with disputes over issues of equality and unfair
discrimination. The Promotion of Equality Act even envisages the eventual
transformation of all courts into “Equality Courts’ for the purposes of its
enforcement.” This Act is therefore the most important as far as the ICERD is
concerned since one of its objects is to integrate the provisions of the latter
into domestic law.®> The SAHRC's statutory obligations under the Act
include:

Instituting proceedings in an Equality court

Serving as an alternative forum to resolve equality and discrimination disputes
Assisting complainants wishing to institute proceedings in terms of the Act
Conducting investigations into cases and

Making recommendations as directed by the court regarding persistent
contraventions.

On the basis of its mandate to monitor and assess the observance of human rights
as well as its mandate to request information on measures relating to the
achievement of equality, the SAHRC carried out an investigation on the
functioning of Equality Courts in Gauteng province in June 2005. The scope of
the investigation covered the number, nature and outcome of cases lodged,
awareness of and accessibility of the courts, infrastructure, level of training given
to court officials as well as administrative procedures. Among the findings was
that contrary to expectation, few cases had been lodged before courts in the two
years since they became operational. Thisfinding indicated that alot still needsto
be done to make the courts known by the public. Furthermore, the inadequate
training given to court officials and related administrative difficulties contributed
to the courts not adequately providing the redress they were intended for.

| dem, pars 56, 88, 95, and 116.

18 | dem, pars 56, 88, 95, and 116.

1% promotion of Equality and Prevention of Unfair Discrimination Act, section 16 read with section 31
of the Act.

% South Africa's Report, par 57.
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Under general obligations to promote equality, the Act requires the SAHRC to
assist the state in developing awareness programmes to promote equality. It
further makes provision for government ministers to prepare and implement
Equality plans which must be submitted to the SAHRC, to be dedt with in a
prescribed manner. The SAHRC is also obliged to include in its annual report an
assessment of the extent to which unfair discrimination persists in SA, the effects
thereof and recommendations on how best to address the problems.

The promotional section of the Act is not yet operational. This is due to the
continuing failure by government to promulgate regulations to give effect to the
Act, a matter of grave concern to the SAHRC. To comply fully with Article 2 of
ICERD, the Commission recommends that Government makes a firm
commitment to ensure that the Act comesinto full operation.

The Commission is constitutionally mandated to provide education on human
rights. It established the National Centre for Human Rights Education and
Training (Nachret) to give effect to this mandate.*

Nachret has gained considerable experience in anti-discrimination and equality

training over the years. Recent outputs from this aspect of the Commission’s work

are:

e Training Programmes and wor kshops
The Commission has developed sectoral anti racism programes and regularly
conducts training for public service officials. Training on diversity and anti-
discrimination is also conducted with the non-governmental sector.

e Public Education and Community Outreach
Over the years, the Commission has extended its education and advocacy
interventions to rural and marginalized communities. This strategy has proved
successful in reaching out to geographically remote parts of the country. The
Commission utilizes this strategy when conducting its annual Human Rights
Wesek activities.

e |ndtitutionalization of Human Rights Education includes contributions to
curriculum  development, production of training materia, training
methodol ogies and policy documents

In its General Recommendation XVII, the CERD recommends that States
Parties establish national commissions or other appropriate bodies to inter alia
promote respect for the enjoyment of human rights without any discrimination, as
expressly set out in Article 5 of the Convention, to review government’s policy
towards protection against racial discrimination, to monitor legislative compliance
with the provisions of the Convention, to educate the public about the obligations
of States Parties, and to assist the Government in the preparation of reports
submitted to the Committee.?? Where such commissions were already established,
the CERD recommended that they should be associated with the preparation of
reports and possibly included in governmental delegations.?®

2 See Article 7 of the ICERD; Para 234 and 243 of South Africa's Report
2 General Recommendation XV 11, paral (a) - (€).
“General Recommendation XVII par 2.



12

In its General Recommendation XXVI1I1,%* the CERD also recommends that
national human rights institutions assist their respective States to comply with
their reporting obligations and closely monitor the follow-up to its concluding
observations and recommendations.

The SAHRC feels very much honoured and encouraged that the government’s
report acknowledges the work done by the Commission® to promote equality and
combat all forms of racial discrimination in South Africa. It is against the
background of its congtitutional mandate and its activities that the CERD
approached the SAHRC to review or comment on the government’s report on the
implementation of the ICERD which stresses the right to equality and the
prevention of all forms of racial discrimination. However, thisis also in line with
its General Recommendations XV1I and XXVI1II.

REVIEW AND COMMENTSON THE GOVERNMENT’S
REPORT ON SOUTH AFRICA’SCOMPLIANCE WITH
THE PROVISIONS OF THE INTERNATIONAL
CONVENTION AGAINST ALL FORMS OF RACIAL
DISCRIMINATION (ICERD)

South Africa's 283-paragraph report starts with an introduction giving the
political and historical background of racial discrimination. Such background
is criticaly important to help understand the gravity of the problem and the
long way the country has gone from colonialism and apartheid to the new
democratic order. The report then provides information relating to South
Africa’ s compliance with the provisions of the ICERD, namely articles 1, 2, 3,
4,5, 6, and 7 as well asto the challenges of achieving substantive equality and
eliminating all forms of racia discrimination in South Africa.

As we understand the CERD’ s invitation, the SAHRC was not requested to —
and will not - duplicate the government’s report. Nor will we take
responsibility to answer questions arising from the report and fill the gaps left
out by the government. The SAHRC will only review and comment on South
Africa’ s report to the CERD. Our “shadow” report will follow almost the same
format as the government’s report. Accordingly, it will also be done article by
article to critically assess South Africa' s achievements and efforts to comply
with its international obligations under the ICERD. However, comments will
also be made on article 9 that deals with States Parties' reporting obligations,
on which thereis no word in South Africa’ s report.

The report will first give a brief summary of the contents of the provisions of
each article. Reference will aso be made to the relevant Generd
Recommendations of the Committee, if any, to help understand the scope of
the article. The report will then consider what South Africa has done as a State
Party to comply with its provisions and assess South Africa s compliance.

¢ Adopted on 19 March 2002 during the 60™ session of the CERD.
% gsouth Africa’s Report, pars 25, 55, 76, 93, 130-131, 234, 243, and 260.
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1. Articlel of the Convention: The Concept of Racial Discrimination

1.1. Scope of Article 1 of the ICERD and Relevant General
Recommendations

Article 1 of the ICERD deals with the definition of “racia
discrimination” and the scope of the application of the Convention.
Racial discrimination is defined as “any distinction, exclusion,
restriction or preference based on race, colour, descent, or national or
ethnic origin which has the purpose or effect of nullifying or impairing
the recognition, enjoyment or exercise, on an equal footing, of human
rights and fundamental freedoms in the political, economic, social,
cultural or any other field of public life”.® Distinctions, exclusions,
restrictions or preferences made by a State Party between citizens and
non-citizens are excluded from the application of the Convention.?’
moreover, State Party’s legislation concerning nationality, citizenship
or naturalisation should not discriminate against any particular
nationality.?®

Article 1 also states that “measures taken for the sole purpose of
securing adequate advancement of certain racial or ethnic groups or
individuals requiring such protection as may be necessary in order to
ensure such groups or individuals equal enjoyment or exercise of
human rights and fundamental freedoms, shall not to be deemed racial
discrimination, provided, however, that such measures do not, as a
consequence, lead to the maintenance of separate rights for different
racial groups and that they shall not be continued after the objectives
for which they were taken have been achieved.”®® This provision
expressly acknowledges affirmative action, a concept currently
encouraged in South Africa. The interpretation of Article 1 of the
ICERD was considered in six (6) Genera Recommendations of the
Committee, namely recommendations VIII, IX, XIV, XXIII, XXIV,
and XXIX.

General Recommendation VI11* relates to identification with a
particular racial or ethnic group (article 1, paragraphs 1 and 4 of the
Convention). In this Recommendation, the Committee held the view
that if there is no justification to the contrary, such identification
should be based upon sef-identification by the individual(s)
concerned.

General Recommendation X 13 refers to discrimination against non-
citizens (article 1, paragraphs 2 and 3 of the Convention). It reaffirms

% Article 1 (1) of the ICERD
2 Article 1 (2) of the ICERD
% Article 1 (3) of the ICERD
2 Article 1 (4) of the ICERD
%A dopted on 22 August 1990 during the 38" session of the CERD.
31 Adopted on 19 March 1993 during the 42™ session of the CERD.
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that although the definition of discrimination does not apply to the
differentiation by the State Party between citizens and non-citizens, the
latter is nevertheless prevented from discriminating against non-
citizens in its legidation concerning nationality, citizenship or
naturalisation. It provides that non-citizens are entitled to rights and
freedoms as enunciated in the ICERD and in other instruments,
especially the Universal Declaration of Human rights (UDHR), the
International Covenant on Economic, Social, and Cultura Rights
(ICESCR) and the International Covenant on Civil and Political Rights
(ICCPR). Finally, General Recommendation XI invites States Parties
to the ICERD to report fully on matters relating to legislation on
foreigners and its implementation.

General Recommendation XIV* aso comments on article 1,
paragraph 1 of the Convention. It provides that a distinction is contrary
to the Convention if it has either the purpose or the effect of impairing
particular rights and freedoms. The CERD observed that a
differentiation of treatment would not constitute discrimination if the
criteria for such differentiation, judged against the objectives and
purposes of the Convention, were legitimate and fell within the scope
of article 1, paragraph 4 of the Convention.

General Recommendation XXI11* relates to the situation of
indigenous peoples that has always been a matter of close attention
and concern. The CERD affirms that discrimination against indigenous
peoples fals under the scope of the CERD and that al appropriate
means should be taken to combat and eliminate such discrimination.
Indigenous peoples have been and are still being discriminated against
and deprived of their human rights and fundamental freedoms. They
lost their land and resources to colonists, commercial companies and
State enterprises. Consequently, the preservation of their cultural and
historical identity was and is still jeopardised.®

General Recommendation XXIV* enjoins States Parties to include
in their periodic reports relevant information on the demographic
composition of their population in the light of the provisions of
article 1 of the Convention, especially on race, colour, descent and
national or ethnic origin different from the majority or from other
groups within the population.

General Recommendation XXX was adopted in the aftermaths of
the Durban World Conference against Racism, Racia Discrimination,
Xenophobia and Related Intolerance. It also refers to article 1,
paragraph 1 and condemns discrimination based on descent considered
as including race and having a meaning and application which

%2 Adopted on 22 March 1993 during the 42™ session of the CERD.
3 Adopted on 18 August 1997 during the 51% session of the CERD.

3 | dem par 3.

% Adopted on 27 August 1999 during the 55" session of the CERD.
% Adopted on 01 November 2002 during the 61% session of the CERD.



15

complements the other prohibited grounds of discrimination. The
CERD recommends States Parties to adopt special measures in favour
of descent-based groups and communities in order to ensure their
enjoyment of human rights and fundamental freedoms, in particular
concerning access to public functions, employment and education.

1.2 Commentson South Africa’s compliance with Article 1 of the

ICERD

The report contains specific information on South Africa’s compliance
with article 1. This information relates to the policy framework on
the elimination of discrimination,® South African concept of unfair
discrimination,* approach by the courts,*® protection of non-citizens
from racia discrimination,” special measures to advance certain
categories of persons,* some of the indicators of systemic residual
racial discrimination,* and instances of overt racism.*

The conclusion of the report® is that through relevant provisions of the
Constitution, particularly section 9, read with the Founding provisions
(Chapter 1) and the entire Bill of Rights (Chapter 11), the Promotion
of Equality and Prevention of Unfair Discrimination Act, the
Employment Equity Act and the Preferential Procurement Policy
Act, South Africa has a comprehensive nationa policy for the
elimination of al forms of racial discrimination. This constitutional
and legidlative framework was complemented by the White Papers on
Transforming the Public Service, Affirmative Action and the
Reconstruction and Development Programme. The framework also
provides for remedies and specialist dispute resolution mechanisms to
expedite enforcement of the rights protected in the Convention and the
relevant domestic laws. Accordingly, the government’s report suggests
that South Africa has complied with its obligations under article 1 of
the Convention.

The SAHRC commends the democratic government of the Republic of
South Africa for the comprehensive congtitutional, legidlative, and
administrative framework that has been put in place and a number of
other measures and initiatives to combat all forms of racid
discrimination. South Africa has a comprehensive national policy for
the eimination of racia discrimination in al its forms. Our new
government has demonstrated that it is committed to combating al
forms of racia discrimination. As a result, South Africa has gone a
long way from the fragmented and racially divided society it used to be

37 South Africa's Report, pars 30-57.
% | dem pars 30-33.

% | dem par 34.

“ | dem pars 35-36 .
! | dem pars 37-40.
2 | dem pars 41-44.
3 | dem pars 45-52.
“* | dem pars 53-55.
“® | dem pars 56-57.
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under apartheid to one in which human rights are recognised for all
people without any discrimination. However, as it appears from the
government’s report itself and from a number of questions raised by
Mr Raghavan Vasudevan Pillai, the CERD Rapporteur on his first
comments on this report,* despite what South Africa has achieved, the
State Party still has to comply fully with the provisions of Article 1 of
the ICERD as well as the relevant Genera Recommendations of the
CERD.

Regrettably, as also pointed out by the CERD Rapporteur®” and in
ignorance of General Recommendation XXI1V, South Africa’s report
is silent on the demographic composition of the population. In a
country, which was singled out by the CERD for its policy of racial
segregation or apartheid, South Africa’s report should have provided
detailed information on the demographic composition of its population,
including the number and demographic weight of the different ethnic
or national communities. Descent-based groups or communities
referred to in General Recommendation XXIX could also be identified
in order to understand the extent to which they were marginalised
under apartheid and are still discriminated against. The Report could
also contain information on languages spoken, which have a bearing
on ethnicity, minorities, immigrants, refugees and asylum seekers.

General Recommendation X1 requests States Parties to report fully
on matters relating to legislation on foreigners and its implementation.
As stressed earlier, South Africa’s report contains information on the
protection of non-citizens.*® However, this information is incomplete.
It is here under Article 1 of the ICERD and not under Article 5, that
South Africa should provide information not only on legislation on
foreigners (immigrants, asylum seekers and refugees) but also on its
effective implementation to show how the State has complied with its
obligations under the ICERD concerning non-discrimination against
foreigners and respect for their rights as enshrined in human rights
instruments such as the UDHR, the ICCPR and the ICESCR. The
report stops short of commenting on this.

The ICERD prohibits and condemns “all forms of discrimination” but
allows “differentiation” which should not be considered discriminatory
as long as it complies with the purpose of the Convention and a
number of criteria. South Africa admits that its use of terminology is
dightly different from that which underpins the Convention since its
legislation penalises “unfair discrimination” only.* On the other hand,

6 Questions put by the CERD Rapporteur Mr Raghavan Vasudevan Pillai in Connection with the
consideration of the First to Third Reports of South Africa (CERD/C/461/Add.3), pars 1-4. Hereinafter
Questions.

" | dem par 1

“8 South Africa's Report, pars 37-40.

9 | dem pars 150-153.

%0 south Africa's Report par 34; Sect 9(4)-(5) of the Constitution.
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affirmative action®* seems to correspond to special measures provided
for in the ICERD.*

In response to Rapporteur Pillai’s question on “fair discrimination”
associated with equality,® the government will certainly state that
South Africa’s approach to equality and prohibition of unfair
discrimination is based on the Constitution and in line with the
approach of the Congtitutional Court to equality. In Minister of
Finance v Van Heerden