
 

 

 

 

 

Comment to NERSA on Eskom’s Proposed 45% Tariff Increase 

30 November 2009 

 

1. Introduction and Mandate 

 

The South African Human Rights Commission (hereinafter “the Commission”) welcomes the 

opportunity to comment on the 45% percent electricity price increase proposal by Eskom with 

regard to the period 2010 to 2013.  The Commission recognises that Eskom requires financial 

support to be able to meet South Africa’s future energy demands. However, the Commission is 

concerned about the impact of the proposed increase on the protection and promotion of human 

rights as enshrined in the Constitution of the Republic of South Africa Act, 108 of 1996 

(Constitution). Many people in South Africa subsist on marginal incomes or are unemployed. 

Recent national economic data shows that unemployment is increasing, companies are closing 

down, government revenue is shrinking and the government deficit is on the rise. If the 

proposed price increase is implemented, the Commission’s primary concern is that it will further 

impoverish many people and exacerbate existing inequalities in South Africa. 

 

The Commission would like to thank NERSA for the opportunity to make a submission from a 

rights based perspective.   

 

2. The Mandate of the Commission 

 

The Commission makes this comment within its constitutional mandate as set out in section 

184(1) and (3), which states that: 

  

“184 (1) The South African Human Rights Commission must – 

 

a) Promote respect for human rights and a culture of human rights;  

b) Promote the protection, development and attainment of human rights; and  

c) Monitor and assess the observance of human rights in the Republic. 
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184(3) Each year the South African Human Rights Commission must require relevant organs of 

state to provide the Commission with information on measures that they have taken towards 

the realisation of the rights in the Bill of Rights concerning housing, health care, food, water, 

social security, education and the environment”  

 

The material advancement of South African people is of paramount importance in creating an 

enabling environment for the protection and promotion of human rights. The inclusion of 

economic and social rights in South Africa’s Constitution requires government to adopt 

measures, within its available resources, which over time will result in an improvement in the 

quality of life for millions of people, including increasing their access to education, housing, 

health care, a clean environment, food, water, land and social security.1 

 

The efficient mobilisation and use of resources is critical in fulfilling this socio-economic 

mandate and as such the manner in which public finances are managed must be explicitly 

guided by the objective of the progressive realisation of economic and social rights. In contrast 

to water and other rights there is no specific provision in respect of electricity in the Constitution. 

However, electricity is an important basic municipal service which local government is obliged to 

provide. To this effect, the following paragraph expands upon the study conducted by the former 

Department of Minerals and Energy which supports the conclusion that electricity is central in 

advancing the various rights as enshrined in the Constitution.  

 

3. The Importance of Electricity in South Africa 

 

Electricity is a basic necessity and therefore contributes towards adequate living conditions. In 

2008 the former Department of Minerals and Energy (hereinafter “DME”) published the first 

annual survey titled Socio-Economic Impact of Electrification: Households Perspective.2 The 

survey was conducted in three provinces namely, Limpopo, KwaZulu-Natal and the Eastern 

Cape, and covered a sample of 3 790 participants. The overall results show that electrification 

greatly improves the quality of life and welfare of households. Its key findings are the following:  

 

                                                
1
 Report on the Realisation of Socio-Economic Rights (2000), Centre for Human Rights (University of 

Pretoria). 
2
 Socio-Economic Impact of Electrification: Households Perspective (2008), Department of Minerals and 

Energy, at 1-10. 
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(i) over 90% of households use electricity as their main source of lighting;  

(ii) lighting brings benefits such as increased study time for school children and greater 

security;  

(iii) electricity increases access to media which in turn, increases awareness of several 

opportunities such as education;  

(iv) 63% of households use electricity as their main source of energy for cooking, and 

refrigeration ownership is high at 65%; and  

(v) a number of enterprises were created as a result of electrification. 

 

Furthermore, the 2001 Census found that 70% of all households used electricity for lighting, 

although only 50% used it for cooking.3 Statistics South Africa’s 2007 Community Survey found 

that 80% of households reported using electricity for lighting, and 60% used if for cooking.4 In 

other words, 20% of households still had no access to electricity at the time of the survey. 

These households were virtually entirely Black, almost all poor, and disproportionately but by no 

means entirely rural. 

 

Since 1994, the number of households has been growing far more rapidly than the population, 

while the number of people in each household has shrunk. Estimates of the investment required 

to achieve universal electrification also vary widely. For example, the estimated cost by DME to 

implement 3.4 million connections by 2013 was R21.5 billion and a further R10.8 billion for 

associated bulk infrastructure and refurbishment.5 Other analysis shows that this projected 

target for connections, does not allow for the provision to new households established since 

2004. Therefore, the cost of completing the electrification programme will be much higher than 

anticipated.6 

 

4. The International Human Rights Law Framework 

 

The international human rights framework also requires consideration, both with regard to 

binding international human rights law and soft law provisions. This is set out further in the 

following three paragraphs. 

                                                
3
 Calculated from Statistics South Africa, statisOnline, census data for electricity for lighting and cooking 

by province, at http://www.statssa.gov.za. 
4
 Calculated from Community Household Survey (2007), Statistics South Africa. 

5
 Masemola M.P. (2007). Universal Access Plan, Energy Summit ( September), Sandton: Department of 

Minerals and Energy. 
666

 Bekker B, et al (2008), “Uncertainties within South Africa’s goal of universal access to electricity by 

2012”, Journal of Energy in Southern Africa. 
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4.1. The International Covenant on Economic, Social and Cultural Rights 

 

The International Covenant of Economic, Social and Cultural Rights (“ICESCR”) enshrines a 

number of rights relevant to the international human rights law context framing the subject under 

discussion. 

 

 Article 11(1) of the ICESCR states that: 

 

“The State Parties to the present Covenant recognise the right of everyone to an adequate 

standard of living for himself (or herself) and his (or her) family, including adequate food, 

clothing and housing, and to continuous improvement of living conditions. The State Parties will 

take appropriate steps to ensure the realisation of this right, recognising to this effect the 

essential importance of international co-operation based on free consent.”7  

 

While the Republic of South Africa has yet to ratify the ICESCR, it is a signatory and is therefore 

legally compelled not to defeat the object and purpose of the ICESCR.8  

 

4.2. The Declaration on the Right to Development 9 

 

Article 1 provides that: 

 

“The right to development is an inalienable right by virtue of which every human person and all 

people are entitled to participate in, contribute to, and enjoy economic, social and political 

development, in which all human rights and fundamental freedoms can be fully realised.” 

 

                                                
7
 International Covenant on Economic, Social and Cultural Rights, Art.11(1), G.A. Res.2200A(XXI) 21 UN 

GAOR Supp. ( N0.16) at 49, U.N.Doc. A/6316(1996), 993 U.N.T.S.3, entered into force 3 January 1976. 
8
 International Covenant on Economic, Social and Cultural Rights, Article 11, GA Res.2200A( XXI) of 16 

December 1966. 
9
 The United Nations Declaration on the Right to Development, adopted by the General Assembly 

resolution 41/128 of 4 December 1986. 
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This is provided with specific content in Article 8, which requires that: 

 

“States should undertake at the national level, all necessary measures for the realisation of the 

right to development and shall ensure, inter alia, equality of opportunity for all in their access to 

basic resources, education, health services, food, housing, employment and the fair distribution 

of income. Effective measures should be undertaken to ensure that women have an active role 

in the development process. Appropriate economic and social reforms should be carried out 

with a view to eradicating all social injustices. State should encourage popular participation in all 

spheres as an important factor in development and in the full realisation of all human rights”. 

 

4.3. Declaration on Social Progress and Development 10 

 

Article 8 states that: 

 

“Each Government has the primary role and ultimate responsibility of ensuring the social 

progress and well-being of its people, of planning societal development measures as part of 

comprehensive development plans, of encouraging and co-coordinating or integrating all 

national efforts towards this end of introducing necessary changes in the social structure.” 

 

5. The Impact of the Price Increase 

 

The prevailing high level of inequality and poverty presents a huge challenge for the enjoyment 

of human rights. There is a need for visible effort to protect those that are socially and 

economically vulnerable. The Commission is of the view that the proposed electricity increase 

will have the following consequential impacts: 

 

5.1. The Increase in Food Prices  

The price of food at the agricultural level fell in September by 5.8% compared with September 

last year, continuing a decline that started in February. Furthermore, food at the manufacturing 

level followed suit, falling by 1.8% year on year after a rise of 0.1% in August. Food at the 

manufacturing level initially proved resistant to declines in farm prices, partly due to historic cost 

increase in the production system, delaying the benefits of falling farm prices along the 

production chain.  

                                                
10

 Declaration on Social Progress and Development, adopted by General Assembly resolution 254 (XXIV) 

of December 1969. 
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With a combined weighting of nearly 10% in the index, the food numbers contributed to the 

3.7% overall annual decline in the prices of goods leaving farms, factories and mines. Overall 

deflation was also driven by a 26. 6 % year-on-year plunge in petroleum and coal prices 

compared with the previous September. This item has a weighting of nearly 5% in the index. 

There was also a 4.8% cut in prices of chemicals and chemical products. Upward pressure 

came from electricity with a weighting of 6.86%. Prices rose 28.1 % year on year.11 

 

Electricity prices have driven domestic PPI since the upward price adjustments made by Eskom 

during mid 2008 and the first two quarters of 2009. The price adjustments and expected 

adjustment of 45% in March 2010 will have upward inflationary repercussions on producers as 

well as on consumer inflation.12 

 

5.2. The Municipal Tariff Structure 

The price of electricity between municipalities differs. Consequently, people who earn the same 

income or that are in similar economic conditions are subjected to different prices. From an 

affordability point of view, if the price is increased further without a uniform tariff structure within 

municipalities, the differential treatment of poor people residing in the different municipalities is 

and becomes problematic. Therefore the government needs to revisit the tariff structure to 

ensure that people pay the same price across municipalities.  

 

5.3. Unequal Treatment of the Unequal 

 

Equality does not mean “sameness” and equal treatment may not ensure and equal of outcome. 

To expand upon this principle it should be considered that poor households with access to 

electricity spent a far higher share of their income on electricity than those who were financially 

better off. In 2005/06, the poorest 80% of households , earning less than R2 200 a month, spent 

3.3% of their income on electricity; households in the richest stratum, earning more than R33 

000 a month, spent 1.7% on electricity and used far more electricity per household. Many of the 

poorest households had no electricity at all, and did not benefit from the free basic minimum 

supply.13 

 

                                                
11

 Statistics South Africa (2009), Quarterly Survey, http://www.statssa.gov.za. 
12

 Statistics South Africa (2009), Quarterly Survey, http://www.statssa.gov.za. 
13

 Infrastructure Barometer (2008). Economic and Social Infrastructure in South Africa: Scenarios for the 

Future: Scenarios for the future. 
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Wealthy households who are residing in municipalities that charge less comparatively speaking 

have been paying less. This situation contributes to the existing inequalities and further 

entrenches poverty. There is wide consensus that the rich are getting richer and the poor are 

getting poorer. The government cannot allow the price structure to favour the rich and further 

disadvantage the poor.  

 

In conclusion, poor households will not be able to afford the proposed 45% price increase. 

Therefore the government needs to reduce the price in favour of the poor. If the price is not 

brought down for a variety of reasons, government must develop a clear and pragmatic plan on 

how to protect those who are not are not able to afford the increase, which will be further and 

disproportionately disadvantaged, and whose vulnerabilities will be further exacerbated14. 

 

5.4. Universal Electrification and Free Basic Electricity 

 

The electrification programme that was to provide universal access to electricity by all 

households by 2012/13 now seems unlikely to meet its objective. Those without supply tend to 

be the poorer households. The lack of access to electricity not only reduces the quality of life, 

but also prevents poor households from benefitting from the “free basic electricity” subsidy 

intended for the alleviation of poverty.  

 

The Commission is concerned that electrification may not be taking place at the necessary rate, 

or that electrifications processes may in fact be decreasing. However, electrification makes a 

more effective contribution to social and economic development when implemented on a broad 

scale.  

 

6. Environmental Impacts of Electricity Supply and Environmental Rights as Human 

Rights 

 

The Commission understands that the aim of this submission is to comment on Eskom’s 

proposed tariff increase. Nevertheless, the Commission would like to emphasise the fact that 

current practices of energy production (i.e. great reliance on coal for energy generation) are not 

sustainable within the model of demand and supply. Furthermore, the carbon dioxide (CO2) that 

is emitted as a result of coal-driven energy generation is of concern to the Commission.  

                                                
14

 Infrastructure Barometer (2008). Economic and Social Infrastructure in South Africa: Scenarios for the 

Future: Scenarios for the future. 
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Despite being a developing country, South Africa is one of the world’s 15 highest emitters of 

CO2, and the highest CO2 emitter on the continent. Eskom contributes to approximately 50% of 

all CO2 emission in South Africa. The Commission has attached a submission on climate 

change that was presented on 18 November 2009 to various Portfolio Committees and Select 

Committees of Parliament for your perusal. The Commission emphasises that within the rights-

based approach to energy demand and supply planning that regard must be had to 

environmental rights as human rights.  

 

At present, there is very little focus on or investment into renewable sources such as solar and 

wind for the purpose of energy generation. A diversification of sources of energy in South Africa 

is urgently needed. Given the current economic and financial crisis sweeping the globe, a time 

for change is at hand. Countries have an opportunity to invest in renewable resources and 

promote eco-friendly infrastructure and energy efficiency. An opportunity also exists for the 

investment in and support for civil society to assist in the development and implementation of 

renewable energy generation. This process of reform will go a long way in stimulating the 

economy, creating jobs and ensuring a sustainable supply of electricity. The Commission 

therefore urges NERSA to depart from the current carbon-intensive model of energy generation 

and to seriously consider more sustainable forms on energy-generation for the future.15 

 

7. Conclusion 

 

The Commission thanks NERSA for the opportunity to make this submission with its’ mandate 

and from a rights based perspective. The Commission looks forward to future engagement with 

NERSA on this matter of national importance.  

 

 

 

 

 

 

 

 

                                                
15

 Quarshie, R. Eskom Over the Top Again, Financial Mail, 13 November 2009 

http://secure.financialmail.co.za/09/1113/fox/dfox.htm 


