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Researcher’s Evaluation of Researcher’s Evaluation of   
Government ResponsesGovernment Responses  

 
 
Analysis of the Responses by Relevant organs of State1 
 
The analysis of the responses of government departments to the Commission’s socio-
economic rights protocols was to be carried out by the Human Science Research 
Council. However, due to unavoidable circumstances, the HSRC could not do so. The 
Commission then had to find persons with the necessary expertise to carry out this 
task. Professor Christof Heyns was thus commissioned to analyse the responses to the 
Commission’s socio-economic rights. His team of researchers included most of the 
strategic partners of the Commission in this process. The team comprised amongst 
others, representatives from the Community Law Centre, Centre for Applied Legal 
Studies (CALS) and the Centre for Human Rights. The HSRC funded the 
remuneration of the researchers. 
 
In analysing (descriptive and normative analysis) the responses of relevant organs of 
state to the Commission's protocols, the responses in question were measured against 
relevant provisions of the protocols. It was also measured against the guidelines, 
norms and standards provided by various international instruments such as the 
Limburg Principles on the Implementation of the International Covenant on 
Economic, Social and Cultural Rights, the Maastricht Guidelines on Violations of 
Economic, Social and Cultural Rights, the general comments of the Committee on 
Economic, Social and Cultural Rights on reporting obligations of state parties to the 
International Covenant on Economic, Social and Cultural Rights, the provisions of the 
International Covenant on Economic, Social and Cultural Rights itself and the 
provisions of the Bill of Rights of the Constitution. 
 
 
1  Housing 
 
1.1 Understanding of Obligations in Respect of the Right of Access to 
Adequate Housing 
 
1.1.1 National Department of Housing 
 
As has been mentioned, the Department has a fairly clear understanding of the terms 
“access” to housing as “the opportunity of everyone to exercise choice in respect of 
housing options and access such elected options.” 
 
However, its definition of “adequate housing” does not expressly reflect the 
definitions of the International Covenant on Economic, Social and Cultural Rights’ 
(ICESCR).  The actual definition provided makes no reference to the legal security of 
tenure, availability of services, materials, facilities and infrastructure, the 
affordability, the accessibility, the location or cultural adequacy of the housing.  
Nevertheless, many aspects of these definitions are reflected in the laws and policies 

                                                        
1 See Annexe 2 for government's responses to the Commission's Socio-Economic Rights Protocols. 
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of the Department.  The Extension of Security of Tenure Act 62 of 1997 reflects a 
commitment to ensuring legal security of tenure, the policy relating the special needs 
of disabled people seeks to ensure that housing is accessible, the Development 
Facilitation Act 67 of 1995 makes references to the location of the housing.  
Furthermore, the definition of “housing development” as provided for in the Housing 
Act expressly makes reference to “habitable, stable and sustainable public and private 
residential environments”.  It further refers to such structures allowing convenient 
access to economic opportunities, health, educational and social amenities to allow 
access on a progressive basis to permanent residential structures with secure tenure, 
ensuring privacy and providing adequate protection against the elements as well as 
potable water, adequate sanitary facilities and domestic energy supply.” (Section 
1(vi)).  It is accordingly clear that many of the core elements of adequate housing as 
has been recognised by the ICESCR are, in fact, similarly recognised in the South 
African context.   
 
The Department has a clear understanding of the term “progressive realisation”. The 
Department understands that the right has to be realised on the basis of economic 
principles and should reflect sustainable housing assistance measures to ultimately 
award everyone the right of access to adequate housing. This accords with the 
Limburg Principles on the interpretation of the term as has been referred to above. 
 
The Departmental Report to the Human Rights Commission reflected some of the 
issues that would constitute the relevant circumstances in Section 26(3).  The 
Extension of the Security of Tenure Act further refers to such termination being just 
and equitable, and having regard to all relevant factors and in particular to - 
• The fairness of an agreement, provision in an agreement or provision of law on 

which the owner or person in charge relies; 
• the conduct of the parties giving rise to the termination; 
• the interests of the parties, including the comparative hardship to the owner or 

person in charge, the occupier concerned, and any other occupier if the right of 
residence is or is not terminated; 

• the existence of a reasonable expectation of the renewal of the agreement from 
which the right of residence arises, and 

• the fairness of the procedure followed by the owner or person in charge, including 
whether or not the occupier has or should have been granted an effective 
opportunity to make representations before the decision was made to terminate the 
right of residence. 

 
The Prevention of Illegal Evictions from and the Unlawful Occupation of Land Bill 
makes further reference to the consideration of relevant circumstances.  Section 4(7) 
provides as follows: 

If an unlawful occupier has occupied the land in question for more than 6 
months at the time when the proceedings are initiated, a court may grant an 
order for eviction if it is of the opinion that it is just and equitable to do so, 
after considering all the relevant circumstances including, except where the 
land is sold in a sale of execution pursuant to a mortgage, whether the land 
has been made available or can reasonably be made available by a 
municipality or other organ of state or another land owner, for the relocation 
of the unlawful occupier, and including the rights and needs of the elderly, 
children, disabled persons and households headed by women. 
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With regard to evictions at the instance of organs of state, Section 6(3) of the same 
Act provides the following: 

In deciding whether it is just and equitable to grant an order for eviction, the 
court must have regard to - 
• The circumstances under which the unlawful occupier occupied the land 

and erected the building or structure; 
• the period the unlawful occupier and his or her family have resided on the 

land in question; and 
• the availability to the unlawful occupier of suitable alternative 

accommodation or land. 
 
None of the provisions above provide for an exhaustive list of the relevant 
circumstances that should be considered preceding a court order for an eviction. Yet, 
they point to the seriousness of evictions by providing for a broad range of interests 
that need to be considered prior to an eviction order being issued.  These interests 
point to an overall consideration of what is just and equitable before an eviction order 
is granted. 
 
The Department has a clear understanding that it has an obligation to respect, protect, 
promote and fulfil the right of access to adequate housing as is required in terms of 
Section 7(2) of the Constitution.  However, in terms of its Report to the Human Rights 
Commission, it has drawn no conceptual distinctions between these obligations. 
Rather, it recognised that overall, they refer to the introduction of enabling legislation 
in which appropriate housing policy, strategy and delivery systems can be developed. 
 
Nevertheless, reference to legislation from the Department indicates that it has aimed 
to respect, protect, promote and fulfil the right of access to adequate housing to 
provide for a holistic and comprehensive approach to securing access to adequate 
housing.  Reference will be made to the relevant legislation and other measures to 
assess the department’s understanding of its obligations to respect, protect, promote 
and fulfil the right of access to adequate housing.  The Housing Act 107 of 1997 and 
the White Paper on Housing will be referred to first as both these instruments 
represent the primary legislative and policy frameworks within which housing 
development should take place.  Reference will then be made to other legislation 
and/or policy and/or other measures as they pertain to each of the state’s obligations. 
 
The Housing Act 107 of 1997 
 
The Housing Act 107 of 1997 seeks to respect, protect, promote and fulfil the right of 
access to adequate housing.  It aims to provide for the facilitation of a sustainable 
housing development process by laying down general principles applicable to housing 
development in all spheres of government, to define the functions of national, 
provincial and local governments in respect of housing development and to provide 
for the establishment of a South African Housing Development Board, the continued 
existence of the provincial boards and the financing of national housing programmes.  
A National Housing Code will also be published in terms of the Act, which will detail 
national norms and minimum standards for housing in South Africa. 
 
The White Paper on Housing 
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As has been mentioned, the White Paper on Housing represents the primary policy 
framework that seeks to give effect to Section 26 of the Constitution. It analyses the 
housing sector within the context of the macro economy and outlines the current 
housing context in South Africa.  It further proposes a national housing strategy and 
speaks to the institutional arrangements within which housing will be tackled as well 
as speaks to the issues of housing subsidies. 
 
1.1.2 Provincial Governments 
 
1.1.2.1 Mpumalanga Department of Housing 
 
The Director-General in the Office of the Premier has provided an excellent analysis 
of its understanding of its obligations to respect, protect, promote and fulfil the right 
of access to adequate housing, which accords with international law on the subject.  It 
has further referred to numerous initiatives, which, though not a comprehensive 
indication of its duties to respect, protect, promote and fulfil the right of access to 
adequate housing, reflect its commitment to fulfilling these obligations. The 
Department’s undertaking to provide temporary accommodation (tents) in the event of 
homeless people whose homes were destroyed by storm water etc. is a particularly 
impressive initiative by the Department.  
 
1.1.2.2 Free State Department of Housing 
 
The Free State Department of Housing has a clear and accurate understanding of its 
obligations in respect of implementing the right of access to adequate housing.  It 
further provides for an excellent definition of adequate housing, which as has been 
mentioned, takes account of both the definition of “housing development” as provided 
for in the Housing Act as well as the affordability levels of the people.  The latter is 
particularly significant because affordability has been listed by the ICESCR as one of 
the factors to determine the adequacy of housing, yet has been accorded very limited 
attention in the South African context.  It further refers to various initiatives it has 
undertaken to comply with its obligations in respect of the right. 
 
1.1.2.3 Gauteng Department of Housing 
 
The Department has a fairly clear understanding of its obligations in respect of the 
right of access to adequate housing.  However, it has failed to provide any definition 
for “adequate housing,” which, it responds, is due to the Housing Bill not having been 
finalised, although the Housing Act came into being in December of 1997, 
approximately 2 months before the Department responded to the questionnaire.  It is 
accordingly suggested that the Department keep abreast of national developments 
pertaining to housing in order to fulfil its duties.  It further refers to a Provincial 
Housing Act, the completion of which is dependent on the finalisation of the National 
Housing Act, which as has just been mentioned, is already finalised. 
 
 
1.1.2.4 KwaZulu-Natal Department of Housing 
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In responding to its understanding of its obligations in terms of the right of access to 
adequate housing, the Department refers to its Provincial Vision. Whilst the aims set 
out in this Provincial Vision are laudable, it fails to reflect any concrete understanding 
of what the different obligations in respect of the right of access to adequate housing 
impose on provincial government.  It does however, recognise that minimum 
standards will have to be set in respect of socio-economic rights.  Whilst its 
recognition of this obligation is laudable, the fact that it makes reference to minimum 
standards being required for “shelter” as opposed to adequate housing raises concerns 
as to the kind of attention is being accorded to “adequate housing”.  The criteria being 
employed to determine the adequacy of housing within the province also raises 
concern.  Further, the Department provides no definition of adequate housing, since 
such a definition is considered a function of provincial government.  Despite 
providing this response, the Department made no reference to national legislation or 
policy that provide some indication of what is considered to be adequate housing.  In 
short, on the basis of the information provided, the Department reflects a very poor 
understanding of the concept of “adequate housing”. 
 
It must further be noted that the provision of homes for street children is considered to 
be one of the responsibilities of the KwaZulu-Natal Provincial government.  Whilst it 
makes no reference as to which Department bears this responsibility, the recognition 
of this obligation is laudable. 
 
Finally, although the province has a Programme in place to address the needs of the 
poor, the relevance of this programme to ensuring access to adequate housing has not 
been provided. 
 
1.1.2.5 Northern Cape Department of Housing 
 
The Department has provided a vague response on its understanding of its obligations 
to realise the right of access to adequate housing.  It has failed to recognise its 
obligation to protect the right of access to adequate housing.  It has further provided 
an extremely vague understanding of the term “adequate housing” (i.e. “sufficient 
accommodation”). It has failed to provide any understanding of what is meant by 
“sufficient”.   
 
It has understood its responsibilities and additional responsibilities as merely 
providing training and capacity building in the provincial administration to enable 
staff to fulfil their duties.  The Department has provided no input on the exact 
measures that it has undertaken to ensure the realisation of the right of access to 
adequate housing.  The Department either has a very limited understanding of its 
obligations in relation to the said right or a very limited understanding of the vital 
importance of having socio-economic rights monitored. 
 
1.1.3 Local Governments 
 
1.1.3.1 Greater Johannesburg Metropolitan Council - GJMC) 
 
The GJMC provides a clear understanding of the duties to respect, protect, promote 
and fulfil socio-economic rights.  However, in fulfilling these duties, it expressly 
notes that the right of access to adequate housing is within the competence of national 
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and provincial government, as is provided for in Part A of Schedule 4 of the 
Constitution and that it, accordingly has no role to play in the implementation of the 
right of access to adequate housing.  With regard to its responsibility in municipal 
planning relating to housing, it understands its obligations to be the provision of basic 
infrastructure, the maintenance of services and the development of equality and parity 
in the provision of services.  It undertakes pollution control together with national and 
provincial government. 
 
It is suggested that the GJMC make reference to the legislation referred to above and 
the Housing Act in particular as regards its actual obligations in relation to the 
realisation of the right of access to adequate housing.  In addition to local 
government’s obligation to deal with certain specific areas regarding housing 
development, it bears a further obligation to deals with numerous other areas that are 
closely related to housing (such as certain factors relating to the adequacy of housing).  
It is accordingly recommended that instead of viewing its duties as regards housing in 
as simplistic a way as it does, that it use the Constitution and appropriate legislation 
(an analysis of the sections that support local government’s important role as regards 
housing in terms of both the Constitution as well as the Housing Act has been 
provided for above) to determine its actual role as regards the implementation of the 
right of access to adequate housing and undertake the necessary measures to fulfil 
these duties. 
 
1.2 Measures taken to Respect the Right of Access to Adequate Housing 
 
1.2.1 National Department of Housing 
 
As is clear from the analysis of the duty to respect the right of access to adequate 
housing, this duty requires that the government refrain from taking any action which 
prevents people from satisfying the right when they are able to do so themselves.  In 
addition to the Housing Act, The Prevention of Illegal Evictions from and Unlawful 
Occupation of Land Bill further aims to respect this right. It seeks to provide for the 
prohibition of unlawful evictions and to provide procedures for the eviction of 
unlawful occupiers. It further repeals the Prevention of Illegal Squatting Act of 1951 
and other obsolete laws. These aims accord with the international recognition that the 
prohibition of unlawful evictions forms an integral component of the state’s duty to 
respect the right of access to adequate housing. 
 
The Development Facilitation Act further aims to introduce measures to facilitate and 
speed up the implementation of reconstruction and development programmes and 
projects in relation to land.  It accordingly lays down general principles governing 
land development throughout the country. It further seeks to provide for nationally 
uniform procedures for the subdivision and development of land in rural areas so as to 
promote the speedy provision and development of land for residential, small-scale 
farming or other needs and uses.  Finally, it aims to promote security of tenure while 
ensuring that end user finance in the form of subsidies and loans become available as 
early as possible in the land development process. 
 
Furthermore, as has been noted, the duty to respect the right prohibits unfair 
discrimination in the provision of access to adequate housing. The Department has 
accordingly recognised that the goal of equality in access to adequate housing requires 



Volume IV 10 
 

special measures for certain sectors of the population.  In this regard, it has outlined 
the following groups as being in need of special measures as regards access to 
housing: 
• The poor; 
• the disabled; 
• female headed households, children and the youth; 
• the elderly; 
• farmworkers; 
• rural households. 
 
The Housing Subsidy Scheme is intended to assist the poor in gaining access to 
adequate housing.  It is also in the process of developing a policy for the variation of 
the subsidy amount to cater for the special needs of the disabled. However, due to 
documentation regarding the exact details of this policy not having been provided, no 
assessment can be made as regards its content.  Whilst, the Department has listed 
female headed households as a group requiring special measures, an excursus of the 
relevant legislation fails to make clear as to exactly what special measures are in place 
or planned for female headed households. There is one vague reference to the fact that 
female-headed households must be considered as a relevant factor in the granting of 
an eviction order. (The Prevention of Illegal Evictions from and the Unlawful 
Occupation of Land Bill, Section 4(7))  Furthermore, whilst the Department has also 
listed children and the youth as a group in need of special measures as regards 
housing/shelter, this group’s housing needs fall within the domain of the Department 
of Welfare.  Similarly, from the information received, there is little clarity as to what 
special measures are in place or intended to be put in place to address to housing 
needs of the elderly except for their interests being considered a relevant factor in the 
granting of an eviction order. In undertaking special measures with regard to farm 
workers, the Department makes vague reference to investigations that are afoot to 
determine the basis upon which subsidies will be made available for farmworker 
housing.  Finally, it is in the process of finalising its rural housing subsidy policy so as 
to cater adequately for rural households in the provision of housing.  However, due to 
the relevant documentation not having been provided, an assessment of this policy 
cannot be made. 
 
The Department has further repealed all laws and other measures that unfairly 
discriminate against persons or groups of persons and their housing rights as part of 
its duty to respect the right of access to adequate housing.  Such laws have been 
repealed in terms of the Housing Act.  It has further undertaken other measures (such 
as the housing subsidy scheme) to remedy the effects of past discrimination. 
 
Whilst the aforementioned issues clearly point to the Department’s commitment to 
respecting the right of access to adequate housing, an in-depth assessment as to how 
these measures have actually ensured respect for the right cannot be made due to the 
absence of relevant documentation. 
 
1.3 Measures taken to Protect  the Right of Access to Adequate Housing 
 
1.3.1 National Department of Housing 
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As is clear from the analysis of the duty to protect the right of access to adequate 
housing, this duty requires that the state take measures to ensure that any possible 
violation of this right by other more powerful individuals and groups in society is 
prohibited.   
 
Tenants should, in terms of the state’s duty to protect the right of access to adequate 
housing, be protected against unreasonable or sporadic rent increases.  The Rent 
Control Act 80 of 1976 (although not referred to in the Department’s report to the 
Human Rights Commission) seeks to consolidate the law relating to rentals and 
provide for “reasonable rentals” of premises.  The Act accordingly protects the rights 
of tenants against unreasonable or sporadic rent increases as is required by the 
ICESCR.   
 
In order to protect this right of people from acts such as forced evictions, government 
should, in terms of the ICESCR, take immediate measures aimed at conferring legal 
security of tenure upon all persons and households in society who currently lack such 
protection.  The Prevention of Illegal Evictions from and Unlawful Occupation of 
Land Bill accordingly aims to protect this right from other more powerful groups or 
individuals in society.  
 
The Extension of Security of Tenure Act has also been passed in an attempt to confer 
such legal security of tenure.  The Act aims to provide for measures with state 
assistance to facilitate the long term security of land tenure, to regulate the conditions 
of residence on certain land and to regulate the conditions on, and circumstances 
under which persons, whose right of residence has been terminated, may be evicted 
from land. 
 
The National Homebuilders Registration Council Bill will further ensure that people 
building homes will be protected in the event of defects and other problems arising in 
their homes caused through the negligence of the builder. 
 
Finally, the Mortgage Indemnity Fund has ensured that banks are not discouraged 
from making available homeloans to poorer homebuyers because such risks were 
insured by the fund. 
 
All of the aforementioned measures ultimately aim to protect the right of access to 
adequate housing as is required in terms of international law. 
 
1.4 Measures taken to Promote and Fulfil the Right of Access to Adequate 
Housing 
 
1.4.1 National Department of Housing 
 
As has been noted, the duty to promote the right of access to adequate housing means 
that the government must educate the public about their rights, and must strive to 
create a culture in which the right of access to adequate housing can become a reality.  
The Department has accordingly undertaken an ongoing communication campaign 
aimed at informing the public of the National Housing Programme.  Furthermore, it 
has established Housing Support Centres which, as has been noted, are established 
within communities which are involved in the Peoples’ Housing Process to provide 
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more detailed and targeted information to a specific audience.  In addition, it is in the 
process of establishing a Website. Whilst these measures seemingly accord with 
international law on the issue, a detailed assessment of them cannot be made in the 
absence of the relevant documentation explaining the details of such measures. 
 
In order to fulfil the right of access to adequate housing, the National Housing 
Subsidy Scheme has been implemented. As the national housing subsidy scheme is 
the cornerstone of government adhering to its obligation of fulfilling the right of 
access to adequate housing, it will be briefly discussed in the present section.  
 
The amount available for subsidies are allocated between the provinces on the 
grounds of criteria like population, income categories, existing informal housing, 
backlogs, urbanisation etc. which is in accordance with the departmental policy of 
providing housing for the poor.   
 
Individual ownership subsidies are allocated to beneficiaries to assist them to acquire 
ownership of fixed residential properties for the first time. The subsidy levels are 
linked to household income.  There are two types of individual ownership subsidies: 
project linked subsidies and individual subsidies. The project-linked subsidies provide 
housing opportunities for individuals on an ownership basis in projects approved by 
the Provincial Housing Board.  The individual subsidy affords persons access to 
acquire ownership of an existing property or a property not approved by the provincial 
housing board. 
 
The Consolidation Subsidy allows for persons who before the Housing Subsidy 
Scheme, received housing assistance from the state in the form of ownership of 
serviced sites, to apply for a further benefit from the state to improve their existing 
housing circumstances. 
 
Institutional subsidies are available to institutions that create affordable housing stock 
to enable eligible persons to live in subsidised residential properties based on secure 
tenure. 
 
All subsidies are paid out of the National Housing Fund in order to allow a qualifying 
beneficiary to acquire a residential property with secure tenure at a price that he/she 
can afford, that satisfies the minimum health and safety requirements and one that 
allows as many housing delivery options and opportunities. The national and 
provincial housing boards who receive subsidy applications from local authorities, 
developers or individuals control housing subsidies. The Subsidy Implementation 
Manual provides a comprehensive input on the housing subsidy scheme. 
 
Furthermore, as has been mentioned, the Rural Housing Subsidy Policy as well as the 
Policy on the Variation of the Subsidy Amount for Disabled Persons are in the 
process of being developed so as to fulfil its duties to promote and fulfil the right of 
access to adequate housing as regards rural households and disabled persons.  Finally, 
the Mortgage Indemnity Fund has also sought to ensure that the right of access to 
adequate housing is fulfilled. 
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In addition, the Department has set up various bodies such as the National Housing 
Finance Corporation and the Rural Housing Loan Fund to enable people to access 
finance. 
 
These measures accord with the ICESCR’s recognition that housing subsidies should 
be made available as they are an important part of the state’s duty to fulfil the right of 
access to adequate housing. 
 
1.4.2 National Department of Correctional Services 
 
Whilst the Department of Correctional Services has made reference to many aspects 
regarding the type of accommodation provided for prisoners, no mention is made of 
protection from the cold, damp, heat and rain, structural hazards and disease vectors.  
Furthermore, no reference is made to ensuring accessible accommodation for 
prisoners (for example prisoners who are disabled).  The question of adequate space 
for prisoners might be called in question given the fact that they may be 
accommodated together with three or more other prisoner’s in-group cells, or in 
dormitories.  As there is no information as to exactly how many prisoners are 
accommodated in-group cells or dormitories or how large these cells or dormitories 
are an assessment as regards possible overcrowding and inadequate space cannot be 
made.  Finally, no supporting documentation has been provided to confirm that the 
accommodation provided is in accordance with public health legislation.  Hence, an 
assessment of the type of accommodation provided couldn’t be made in relation to the 
public health legislation, nor can an assessment of the constitutionality of public 
health legislation be made. 
 
1.5 Establishing Minimum Core Obligations for the Right of Access to 
Adequate Housing 
 
1.5.1 National Department of Housing 
 
As has been noted, under international law, minimum core obligations and specific 
benchmarks are required for the right of access to adequate housing.  However, the 
Department’s response to its minimum core obligations reflected an extremely poor 
understanding of the concept of minimum core obligations.  Vague reference was 
made to the Housing Act and its commitment to give priority to the needs of the poor, 
with no information having been provided as to exactly what the minimum core 
obligations of the right of access to adequate housing were. 
 
Whilst the ICESCR has outlined certain minimum core obligations relating to 
housing, the Department has not expressly referred to any of these.  However, some of 
these factors are implicit in certain legislation such as legal security being provided 
for in the Extension of Security of Tenure Act.  Furthermore, Section 3(1)(c)(iii) of 
the said Act refers to policy, administrative policy and laws promoting efficient and 
integrated land development in that they promote the availability of residential and 
employment opportunities in close proximity to or integrated with each other which 
relates to the location of housing as has been recognised by the ICESCR.  Section 
3(1)(c)(iv) of the same Act further refers to optimising the use of existing resources 
including such resources relating to agriculture, land, minerals, bulk infrastructure, 
roads transportation and social facilities.  Finally, the Department’s commitment to 



Volume IV 14 
 

ensuring the accessibility of housing is reflected in the Policy dealing with the 
variation of the subsidy amount so as to cater for the needs of the disabled people.  
The aforementioned has sought to ensure that whilst certain components of the 
ICESCR as regards core minimum obligations have been incorporated in the laws and 
policies of the Department, their actual report to the Human Rights Commission has 
reflected a very poor understanding of the concept. 
 
1.6 The Baseline provided for the Realisation of the Right 
 
1.6.1 National Department of Housing 
 
The information received from the Department does by no means present a 
comprehensive overview of the housing situation in South Africa.  It has failed to 
refer to all relevant legislation that deal with the right in question.  For instance, it has 
not made mention of the Extension of Security of Tenure Act, the Development 
Facilitation Act or the Rent Control Act.  It has further failed to provide an adequate 
summary of the legislation that it has referred to.  In those cases where reference has 
been made to laws or other measures that are of relevance to the questionnaire, it has 
failed to provide any supporting documentation regarding such laws or other 
measures, except for an extremely brief input as to what they entail in certain cases. 
 
In addition, the Department has not responded to certain questions such as those 
relating to the percentage of the Department’s budget set aside to promote and fulfil 
the right of access to adequate housing nor any information as to how much of this 
budget will have been spent by the end of the 1997/8 financial year Furthermore, it 
has not provided any information on the laws and other measures introduced in the 
past year which have had a negative impact on the progressive realisation of the right 
of access to adequate housing. 
 
1.6.2 Provincial Governments 
 
1.6.2.1 Mpumalanga Department of Housing 
 
As different directorates within the Department responded to the questionnaire, a full 
picture of the housing situation within the province cannot be gauged.  Whilst 
numerous initiatives were referred to, they failed to provide a comprehensive 
overview of the housing situation in the province. Instead, the information provided 
was fragmented and vague.  Furthermore, the comments made regarding NGO input 
are similarly applicable to the information of provincial departments, so as to ensure 
an accurate picture of the housing situation within the province. 
 
1.6.2.2 Free State Department of Housing 
 
The Department provides for a comprehensive list of initiatives that were undertaken 
to ensure the realisation of the right, which reflect a clear overall picture of the 
housing situation within the province.  However, due to the absence of NGO input as 
well as the lack of supporting documentation, the accuracy of the information cannot 
be determined. 
 
1.6.2.3 Gauteng Department of Housing 
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The Department provides for two initiatives that were undertaken to ensure the 
realisation of the right (The Provincial Housing Act and the Landlord and Tenant 
Act).  These initiatives, do, by no means reflect a clear overall picture of the housing 
situation within the province.  Furthermore, due to the absence of NGO input as well 
as the lack of supporting documentation, the accuracy of the information cannot be 
determined. 
 
1.6.2.4 KwaZulu-Natal Department of Housing 
 
The Department refers to some initiatives such as the Provincial Housing Strategy to 
address the realisation of the right.  However, due to no input having been provided as 
regards what such initiatives aim to do, nor any supporting documentation having 
been provided, a full picture of what is being done to address the realisation of the 
right cannot be gained.  Furthermore, due to the absence of NGO input the accuracy 
of such information cannot be tested. 
 
1.6.2.5 Northern Cape Department of Housing 
 
Due to the vague and incomplete response that was provided, a full and accurate 
picture of the housing situation in the province cannot be gauged.  The absence of 
NGO input has further contributed to this. 
 
1.6.3 Local Governments 
 
1.6.3.1 Greater Johannesburg Metropolitan Council - (GJMC) 
 
As the response of local government’s obligations in relation to the right of access to 
adequate housing reflected an extremely poor understanding of its actual obligations 
in relation to the right of access to adequate housing, which is clearly contrary to the 
provisions of certain legislation on the issue, a full picture of the housing situation 
within its area of jurisdiction cannot be gauged.  Furthermore, the comments made 
regarding NGO input are similarly applicable to the information of local governments, 
so as to ensure an accurate picture of the housing situation within the jurisdiction of 
the GJMC. 
 
1.7 Information Systems to Monitor the Progressive Realisation of the Right - 
Focus on Desegregated Data regarding Vulnerable and Disadvantaged 
Groups 
 
1.7.1 National Department of Housing 
 
As has been mentioned, the Department is in the process of developing Nomvula - 
Housing and Urbanisation Information System which seeks, amongst other things, to 
provide economic information which includes sector specific information and funds 
allocations as well as housing standards.  As the system has not been adequately 
described and once more, no supporting documentation has been provided, an 
assessment of its ability to monitor the progressive realisation of right of access to 
adequate housing and its focus on desegregated data regarding vulnerable and 
disadvantaged groups cannot be made.  However, the fact that it will allow regional 
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and national comparisons and sector specific information indicates that it might be 
able to monitor the progressive realisation of the right of access to adequate housing.  
It might further be able to focus on desegregated data relating to vulnerable and 
disadvantaged groups depending on what is meant by the Department’s reference to 
“sector specific information”. 
 
Furthermore, as has been noted a pilot study which is in line with the UNCH’s Global 
Urban Observatory Programme, has already been carried out to develop key 
indicators for tracking the success of the Department’s policies.  Whilst the initiative 
is laudable, an assessment cannot be made due to a lack of relevant information. 
 
1.7.2 Provincial Government Departments 
 
1.7.2.1 Mpumalanga Department of Housing  
 
As has been noted, the Department has numerous structures (as has been noted above) 
to chart its progress and evaluate its plans.  However, the Department has failed to 
provide any information as to whether such data will be desegregated or not.  An 
assessment of the systems to monitor the progressive realisation of the right with a 
particular focus on desegregated data can accordingly not be made.  However, for the 
present purposes suffice it to note that there are systems in place to monitor the 
progressive realisation of the right in question. 
 
1.7.2.2 Free State Department of Housing 
 
The Department has provided no information as regards information systems that are 
in place to monitor the progressive realisation of the right and hence, whilst there 
might be such mechanisms in place, an assessment cannot be made due to a lack of 
the relevant information. 
 
17.2.3 Gauteng Department of Housing 
 
The Department has provided no information as regards information systems that are 
in place to monitor the progressive realisation of the right and hence, whilst there 
might be such mechanisms in place, an assessment cannot be made due to a lack of 
the relevant information. 
 
1.7.2.4 KwaZulu-Natal Department of Housing 
 
The Department makes reference to a Performance Bill to assess performance 
management.  It further introduces minimum standards in Departments as well as key 
performance indicators against which performance can be judged.  Whilst the 
progress that is being made is determined in terms of performance, it is unclear 
whether this Bill will allow for monitoring the progressive realisation on the actual 
right.  Furthermore, it is unclear whether this Bill focuses on desegregated data.  Due 
to no supporting documentation, it is unclear whether it will allow for monitoring both 
the actual progressive realisation of the right as well as provide desegregated data. 
 
1.7.2.5 Northern Cape Department of Housing 
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Due to insufficient information having been provided, the possible existence of 
monitoring neither systems nor the nature thereof cannot be made. 
 
1.7.3 Local Governments 
 
1.7.3.1 Greater Johannesburg Metropolitan Council - (GJMC) 
 
No indication has been provided as to the measures or structures that are in place to 
ensure the progressive realisation of the right of access to adequate housing. 
 
1.8 The Existence of a Coherent Plan or Policy to Address the Realisation of 
the Right 
 
1.8.1 National Department of Housing 
 
As has been noted, the ICESCR has noted that States parties are required to adopt a 
national housing strategy which should define the objectives for the development of 
housing conditions, identify the resources available to meet these goals, as well as the 
most cost effective way of using them, and set out responsibilities and time frames for 
the implementation of the necessary measures 
 
In view of the aforementioned information, its existing initiatives indicate that the 
Department possibly does have a plan to address the right of access to adequate 
housing in the Constitution.  The Housing Act is the primary legislative framework 
that seeks to give effect to this right.  In addition, the White Paper on Housing, the 
Extension of Security of Tenure Act, the Prevention of Unlawful Evictions from and 
the Unlawful Occupation of Land Bill, the Development Facilitation Act, the Rent 
Control Act, the impending National Housing Code as well as the Homebuilders 
Registration Council Bill together form part of the Department’s plan to realise the 
right of access to adequate housing. 
 
Furthermore, other policies such as the Variation of the Subsidy Amount for Disabled 
People Policy, the Rural Housing Subsidy, and the Policy in respect of Bridging 
Finance to Developers as well as the Public Sector Hostels Refinement Policy 
reiterate the point. 
 
In addition, the Mortgage Indemnity Fund, the Subsidy Scheme and the ongoing 
education campaign lend further support to the Department’s overall plan in making 
access to housing a reality for the people of South Africa.   
 
However, whilst all of these laws and other measures suggest an overall plan, no 
documentation or input from the Department has revealed the existence of any such 
plan.  It is accordingly suggested that in order to concretise a coherent overall plan of 
the Department, a document should be formulated that refers to the overall plan, as 
well as providing for the laws and other measures that are currently in force as well as 
those that are intended, together with the time frames and the available resources that 
the Department is working within be formulated.  It is suggested that such an overall 
plan will also be of assistance to the provinces as it will avoid provinces introducing 
measures on a particular area which will need to be modified or amended when and as 
national measures are introduced.  In short, the existence of an overall plan by the 
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national department will allow the provinces to have some insight on the planned 
measures nationally and as such, avoid time being wasted in drafting and repealing 
such measures at provincial level.  Obviously though, in order to have such an effect, 
it is important that such plan be made available to all of the provincial and local 
governments. 
 
1.8.2. Provincial Governments  
 
1.8.2.1 Mpumalanga Department of Housing 
 
No reference has been made to the existence of a coherent plan at provincial level to 
address the realisation of the right.  Random reference has been made to the types of 
measures that are underway to realise the right of access to adequate housing, as 
opposed to a coherent overall plan.  Whilst this might exist, no such indication was 
given in its Report to the Human Rights Commission. 
 
1.8.2.2 Free State Department of Housing 
 
Whilst the initiatives undertaken by the Department point to an overall plan, the 
Report has, at no point made any reference to the existence of any such plan.  It is 
accordingly not possible to make a determination of the existence of any such overall 
plan. 
 
1.8.2.3 Gauteng Department of Housing 
 
The Department’s Report has, at no point made any reference to the existence of any 
such plan.  It is accordingly not possible to make a determination of the existence of 
any such overall plan.  Furthermore, due to the limited initiatives that have been 
referred to, no inference can be drawn on the possible existence of any such plan.  
 
1.8.2.4 KwaZulu-Natal Department of Housing 
 
The Report makes reference to the Provincial Vision that seems to refer to a coherent 
overall plan to address all of its obligations.  However, due to insufficient information 
an assessment as regards this plan cannot be made. 
 
1.8.2.5 Northern Cape Department of Housing 
 
No reference was made to any such plan.  Furthermore, there is no indication of any 
such plan. 
 
1.8.3 Local Governments 
 
1.8.3.1 Greater Johannesburg Metropolitan Council - (GJMC) 
 
No reference has been made to the existence of any such plan.  Furthermore, the 
existence of any such plan to address the realisation of the right of access to adequate 
housing is unlikely, due to the understanding that local government has no role to play 
in the realisation of the right. 
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1.9 Children's Rights to Shelter 
 
1.9.1 National Department of Housing 
 
As will have been gauged, an assessment on the implementation of children's rights to 
shelter could not be made due to the absence of the relevant information.  The absence 
of such information is due to the fact, that the Human Rights Commission, in its 
questionnaires directed the request for information on children's rights to shelter to the 
Department of Housing which informed the Commission in its report that the 
Department of Welfare was responsible for the said right.  However, as the 
Department of Welfare was not requested for information on children's rights to 
shelter, limited information on the subject was provided.  Whilst the Department of 
Welfare made brief reference to the residential care system and the youth care system 
for children, the information was clearly insufficient to make an assessment, due to 
reasons already noted. 
 
1.10 Recommendations 
 
1.10.1 National Department of Housing 
 
(i) The Way the Department has Reported 
 
Whilst recognising the constraints that the Department is operating within, it is 
strongly suggested that it provide a clear summary of the laws and other measures that 
have been taken or are intended to be undertaken so as to allow for a comprehensive 
analysis of its performance in relation to its ultimate goal of realising the right of 
access to adequate housing.  In further contributing to a comprehensive analysis, it is 
suggested that all supporting documentation regarding measures that are in place or 
that are intended to be put in place be provided.  The Department should bear in mind 
that the overall purpose of the information that it provides is to present the Human 
Rights Commission with a comprehensive overview of measures that are being 
undertaken to realise the right of access to adequate housing in order for an 
assessment to be made on these measures. 
 
It is further recommended that the Department approach the Human Rights 
Commission for clarity on questions where it is unsure and cannot be clarified by the 
Explanatory Note provided with the questionnaires.  For example, the poor 
understanding of the minimum core obligations reflected in the Report may 
necessitate such clarity.  In addition, where questions are not responded to and the 
Department undertakes to furnish such information to the Human Rights Commission, 
it is strongly recommended that the Department adhere to such commitments. 
 
Finally, it is suggested that the Department provide input on the finances available for 
the realisation of the right and appropriate legislation where further information on the 
issue can be obtained from (such as the Housing Finance Bill which the Department 
does not even make mention of in its Report to the Human Rights Commission). 
 
(ii) The Improvement and Strengthening of its Protection of the Right of Access to 
Adequate  Housing 
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It is suggested that, as a matter of priority the Department develop a set of core 
minimum standards and benchmarks in respect of the right of access to adequate 
housing, for the critical reasons expressed above. The National Housing Code should 
be formulated as a matter of priority so as to lend clarity to the national norms and 
minimum standards for housing in the country. 
 
Furthermore, as has been suggested, the Department should develop a comprehensive, 
coherent overall plan which provides for the laws and other measures that are 
currently in force as well as those that are intended, together with the time frames and 
the available resources that the Department is working within, for reasons suggested 
earlier.  As has been suggested, this plan should be made communicated to provincial 
and local governments, to avoid the duplication of legislation and the unnecessary 
wastage of time. 
 
Finally, whilst the Department’s recognition of special measures being required for 
vulnerable and disadvantaged groups is laudable, it is suggested that such special 
measures be adequately reflected in its laws and policies.  For example, whilst female 
headed households have been recognised as a group in need of special measures, there 
has been no indication of exactly what special measures have been undertaken or are 
intended to be undertaken to ensure the realisation of the right to this group of 
persons.  Should such measures exist, it is strongly suggested that they be drawn to 
the attention of the monitoring bodies. 
 
1.10.2 Provincial Governments 
 
1.10.2.1 Mpumalanga Department of Housing 
 
(i) The Way the Department has Reported 
 
Whilst it is recognised that different directorates work on different areas pertaining to 
housing, it is suggested that the information provided by the different Directorates is 
formulated in a way that a response by all of the Directorates follows a particular 
question as opposed to all 6 Directorates responding to each question in the 
questionnaire separately.  Furthermore, due recognition should be accorded to the 
actual purpose of these reports, which is intended to provide the Human Rights 
Commission with a comprehensive overview of the measures that are being 
undertaken by the Department at provincial level so as to ensure the realisation of the 
right.  The information provided should accordingly be comprehensive, accurate and 
clear to allow for the proper monitoring of the right.  
 
It is further suggested that all supporting documentation be attached to the Report that 
is provided to the Human Rights Commission. 
 
(ii) The Improvement and Strengthening of its Protection of the Right of Access to 
Adequate  Housing 
 
It is suggested that the Department formulate a coherent plan as regards the initiatives 
that it is undertaking to realise the right of access to adequate housing. 
 
3.1.10.2.2 Free State Department of Housing 
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(i) The Way the Department has Reported 
 
The Department has provided an excellent overview of what is being done to realise 
the right of access to adequate housing.  However, in order to strengthen its Report, it 
is suggested that the Department respond to all questions in the questionnaire so as to 
allow for an assessment of, for instance, its monitoring mechanisms etc., in addition to 
measures being undertaken to ensure housing delivery.  It is further suggested that all 
supporting documentation be provided. 
 
(ii) The Improvement and Strengthening of its Protection of the Right of Access 
to Adequate Housing 
 
In order to ensure the progressive realisation of the right, it is suggested that 
mechanisms against which to evaluate plans and chart progress be put in place.  Such 
mechanisms should also ensure that desegregated data is obtained.  It is further 
suggested that the Department develop an overall, coherent plan to address the 
realisation of the right. 
 
1.10.2.3 Gauteng Department of Housing 
 
(i) The Way the Department has Reported 
 
The Department has provided a vague, fragmented overview of what is being done to 
realise the right of access to adequate housing.  In order to strengthen its Report, it is 
suggested that the Department respond to all questions in the questionnaire and, refer, 
in a comprehensive, clear and accurate way to initiatives that have been undertaken to 
realise the right of access to adequate housing.  It is further suggested that all 
supporting documentation be provided. 
 
(ii) The Improvement and Strengthening of its Protection of the Right of Access 
to Adequate Housing 
 
In order to ensure the progressive realisation of the right, it is suggested that 
mechanisms against which to evaluate plans and chart progress be put in place.  Such 
mechanisms should also ensure that desegregated data is obtained.  It is further 
suggested that the Department develop an overall, coherent plan to address the 
realisation of the right.  Finally, as has been noted, it is suggested that the Department 
keep abreast of national developments in the housing arena, such as the finalisation of 
the Housing Act, which has implications for the provincial departments.  Due to 
inadequate information having been provided, suggestions for improvement as 
regards its obligations in respect of the right of access to adequate housing cannot be 
made. 
 
1.10.2.5 Northern Cape Department of Housing 
 
(i) The Way the Department has Reported 
 
The Department has provided little insight as to exactly what is being done to realise 
the right of access to adequate housing.  In order to strengthen its Report, it is 
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suggested that the Department responds to all questions in the questionnaire and, refer 
in a comprehensive way to initiatives that have been undertaken to realise the right of 
access to adequate housing.  It is further suggested that all supporting documentation 
be provided.  The overall Report bears very limited relevance to concrete initiatives 
and details thereof that has sought to realise the right of access to adequate housing in 
the Province.  It is accordingly suggested that the purpose of the information that it 
provides the Human Rights Commission with is borne in mind.  In short, in order to 
allow the Commission to properly fulfil its mandate of monitoring the implementation 
of the said right, it is recommended that the Department provide a comprehensive, 
clear and accurate overview of the measures that are being undertaken to realise the 
right of access to adequate housing. 
 
(ii) The Improvement and Strengthening of its Protection of the Right of Access 
to Adequate Housing 
 
Due to inadequate information having been provided, suggestions for improvement as 
regards its obligations in respect of the right of access to adequate housing cannot be 
made. 
 
1.10.3 Local Governments 
 
1.10.3.1 Greater Johannesburg Metropolitan Council - (GJMC) 
  
(i) The Way the Department has Reported 
 
It is suggested that brief summaries be provided for all the laws or other measures that 
local government refers to.  It is further suggested that all supporting documentation 
be attached to the Report that is provided to the Human Rights Commission.  Once 
more, the information provided should be comprehensive, clear and accurate so as to 
allow the Human Rights Commission to fulfil its constitutional mandate of monitoring 
the realisation of the right in question. 
 
(ii) The Improvement and Strengthening of its Protection of the Right of Access 
to Adequate  Housing 
 
It is recommended that the GJMC refer to relevant legislation to determine its role as 
regards the implementation of the right of access to adequate housing.  It should 
further assume this critical role to ensure the realisation of the right of access to 
adequate housing.  It is further suggested that the GJMC formulate a coherent plan as 
regards the initiatives that it is undertaking or intends undertaking to realise the right 
of access to adequate housing. 
 
1.11 General Remarks 
 
The information that has been provided by the aforementioned Departments is 
indicative of the numerous measures that are underway to implement the 
constitutional right of access to adequate housing.  Although this Report had aimed to 
assess the implementation of both the right of access to adequate housing and 
children’s right to shelter, it has only achieved the first of these aims.  As has been 
mentioned, it has been agreed that the implementation of children’s rights to shelter 
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would fall within the domain of the Department of Welfare which has provided little 
or no information on measures that have been taken to implement this right.  As has 
been noted, this failure by the Department of Welfare to provide adequate information 
was due to an assumption by the Human Rights Commission that children's rights to 
shelter fall within the domain of the Department of Housing.  The Commission 
accordingly failed to specifically request information on children's rights to shelter 
from the Department of Welfare.  As a result, this Report has not been able to provide 
a comprehensive overview of the measures that are in place to realise this right or 
provide as assessment of such measures.  Furthermore, the assessment provided on 
the right of access to adequate housing has had certain limitations due to insufficient 
information being provided as well as the absence of supporting documentation and 
the fragmented way in which many of the provincial governments have responded. 
 
It must be stressed that the relevant organs of state should respond to the Human 
Rights Commission in a comprehensive, clear and accurate way so as to allow the 
proper monitoring of the realisation of socio-economic rights.  Nevertheless, in spite 
of the limitations, this Report has sought to provide an accurate assessment of how the 
right of access to adequate housing should be understood, what is being done to 
implement the right and recommendations on how the state reports as well as the 
implementation of the rights can be improved upon, so as to ensure that the right of 
access to adequate housing becomes a reality for everyone in South Africa 
 
 
2  Health Care 
 
2.1 National Department of Health 
 
The  response to the health protocol does not reflect a clear understanding of the different 
obligations imposed in terms of the requirements to "respect, protect, promote and fulfil" 
the rights in question.  Obligations, which belong under the one heading, are listed under 
a different heading. 
 
The Department has reported on an impressive array of sources of information on health 
indicators, in desegregated form, which is available.  It is not clear, however, where this 
could be obtained. 
 
It is apparent that, whatever the approach of the Department might be in real life, a 
commitment to primary health care - the cornerstone of the WHO's Health for All 
programme - is hardly dealt with in the response to the protocol. 
 
The response lacks a clear exposition of the plan of action according to which health 
rights in South Africa will be implemented, as well as clear targets, which the 
Department has set for itself in terms of health standards.  In this context it is difficult to 
see why important public documents, such as the National Health Bill and the White 
Paper for the Transformation of the Health System in South Africa are not dealt with. 
 
2.2 Provincial Governments 
 
The information provided by provincial governments, in general, is rather fragmented 
and it is difficult to form a clear picture of benchmarks and plans of action.  There also 
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seems not to be a clear understanding of what the constitutional obligations in respect of 
health care services are. 
 
 
3  FOOD 

 
3.1 General Remarks 
 
The government departments primarily responsible for the implementation of the right 
to food on the national level are the Departments of Agriculture, Finance, Welfare and 
Health. However, at the time of the analysis of government departments' responses to 
the Commission's protocols, the report from the Department of Agriculture was not 
available. The Commission received the report in August 1998, long after the required 
date. Reports specifically relating to food were not requested from the Departments of 
Health, Finance and Welfare. 
 
The absence of right to food reports from any of these departments on the national 
level made  it impossible to report coherently on or to evaluate the performance of 
government with regard to the right to food. The only information on the right to food 
that was received came from the national Department of Correctional Services and 
from various Provincial Governments. 
 
Although the information provided here does provide some indication of efforts 
toward realising the right to food, the information is at best anecdotal in nature and 
does not provide enough for a coherent picture that can be evaluated. There are a 
number of causes for this state of affairs that, could be related to the way the process 
was presented to the departments. In the first place it seems that many of the 
departments who reported did simply not understand many of the questions and 
consequently gave answers that were either irrelevant or incomplete.  
 
A second factor that diminished the usefulness of many of the reports specifically on 
provincial level is that the government departments did not respond to the specific 
questions asked in the protocols. Consequently, although they provided substantial 
amounts of information, they did not provide the particular information required.  
 
3.2 Recommendations 
 
It is suggested that the negative inference be from the failure of the Department of 
Agriculture to respond to the Commission's protocols within a reasonable time and 
that the protocol on the right to food should be submitted at the very least, to the 
Departments of Health and Welfare in future. 
  
More effort should be expended in future in explaining the process and the protocols 
to the specific persons within departments that will be dealing with the reports. 
 
It is suggested that in future the departments should be required to organise the 
information they provide within the format of the protocols. In the last instance it is 
suggested that in future the format of the Provincial protocols be changed. Rather than 
a protocol dealing with socio-economic rights in the Constitution generally as one 
group, a protocol consisting of individual protocols dealing with each right on its own 
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should be prepared. The provincial government could then send relevant parts of the 
protocol to the relevant departments for responses. This would avoid the problem 
encountered in this process where provincial departments were confronted with 
questions in the protocol not relevant to them and would then attempt to answer them. 
 
 
4  Water 
 
4.1 Understanding of Obligations in Respect of the Right of Access to Water  
 
4.1.1 National Department of Water Affairs and Forestry 
 
The response to the water protocol, and the supporting documentation provided 
manifests an excellent understanding of its constitutional obligations in relation to the 
right to water. The Department’s interpretation is in harmony with the provisions of 
the Constitution, and international human rights law jurisprudence on socio-economic 
rights. 
 
It has clearly understood that its overarching responsibility is to “create an enabling 
environment” through which all in South Africa can access water and sanitation 
services, and to support people in gaining access to these services.  
 
A definition of the right of access to sufficient water has been developed which 
incorporates practically all of the elements of the right (key elements of the right to 
water). The ‘sufficiency’ of water is defined in terms of its capacity to support human 
life and personal hygiene. The quantification of the basic minimum which must be 
ensured to everyone, and the medium and long term goals for water provision are 
derived from the relevant World Health Organisation guidelines. However, the 
Department has not merely focused on the quantity of water supplied, but has also 
taken into account the other dimensions of the right such as: quality, cartage distance, 
availability, assurance of supply, the upgradability of services, equitable access, just 
administrative action, beneficial use, sustainable management and use, and cultural 
and social appropriateness. These principles are given expression through the 
provisions of the Water Services Act, the National Water Bill and the various policy 
documents and White Papers of the Department. 
 
In addition, the Department has a good understanding of its duties “to protect, 
promote and fulfil” the right. It did not specifically give an interpretation of its duty to 
respect the right. However, the whole thrust of the Department’s policy indicates an 
awareness that it should not act in ways that deprive people of access to water, that 
legislative and other policy measures should facilitate, and not obstruct access to 
water, and that it should repeal legislation that has a discriminatory impact.  
 
The Department provides specific examples of legislative and policy measures that it 
has taken (or is in the process of taking) that protect the right to water.  A key 
measure is the setting of compulsory national norms and standards for the provision of 
water services and for tariffs. As observed by the Department, these norms and 
standards are needed “to protect the interests of consumers as water services are often 
provided in monopolistic or near monopolistic circumstances.” The other examples 
provided of how the national government protects the right to water, are also pertinent 
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to its duty to provide an effective regulatory framework to ensure access to water in a 
context in which other institutions, particularly local government, are more directly 
involved in water services provision.  
 
In giving effect to the duty to promote and fulfil the right, the Department refers to the 
imperative to reform the existing water law that supports inequitable and 
unsustainable patterns of water usage. The National Water Services Bill is the primary 
mechanism through which the fundamental transformation of water law in South 
Africa is to be effected. The key principles on which this law is based include - 
• the public trusteeship role of national government; 
• the continuity of the water cycle and the conferring a consistent status in law 

on all water, irrespective of where it occurs; 
• dispensing with the notion of ‘ownership’ of water resources: In terms of the 

new law there exists only a right of use for environmental and basic human 
needs, or an authorisation for its use in terms of the new licensing system.  No 
authorisation to use water may be in perpetuity; 

• the location of the water resource in relation to the land does not in itself 
confer preferential rights to usage. The riparian principle shall no longer apply. 

 
The Department also promotes and fulfils the right by providing a framework to assist 
water services providers to achieve the goals of access to water, and by supporting 
and strengthening the capacity of local government in relation to service delivery. The 
White Paper identifies the provision of funds and the regulation and direction of the 
institutions whose task it is to provide the services as “the most important contribution 
to achieving equitable access to water services”. It acknowledges that while access 
can be improved “by changing the rules about access to water resources", this will not 
in itself meet the needs and desires of people for whom piped water is still a dream.”  
 
It can be inferred from the information provided that the following measures 
undertaken by the Department are intended to give effect to a “core minimum 
obligation” in respect of the right to water: 
• the acknowledgement of the right to a basic water supply and basic sanitation 

in the Water Services Act.  
• the definition of a basic water supply in terms of the criteria set out in the 

White Paper on the Water Supply and Sanitation Policy, 1994 e.g. 25 litres per 
person per day, cartage distance of 200m etc. It is expected that the details of 
“the prescribed minimum standard of water supply services” referred to s 1 of 
the Water Services Act will be contained in regulations to be promulgated 
under Act; 

• protecting a basic “Reserve” in the National Water Bill intended to give a 
priority status to the quantity and quality of water required to satisfy basic 
human needs and to preserve the aquatic ecosystem. The amount of water 
required for the Reserve will probably be calculated on the basis of the 
minimum standard of water supply prescribed in terms of the Water Services 
Act. 

The Department’s interpretation of the duty of “progressive realisation” of the right is 
also in line with the Constitution. It understands that it must take reasonable measures 
to realise the right. However, in assessing whether it has fulfilled this duty, resource 
and capacity constraints must be taken into account. A duty is placed on water 
services authorities (i.e. municipalities) in terms of the Water Services Act to 
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progressively ensure access to water to all consumers within its area of jurisdiction. 
However, this duty is subject to a number of considerations.  Water Services 
authorities are also required to take a number of factors into account in ensuring 
access to water services, including “alternative ways of providing access to water 
services”, “the need for low costs”, “the requirements of equity”, and “the availability 
of resources from neighbouring water services authorities.” By regulating the 
provision of water services by local authorities in this manner, this legislation seeks to 
provide an appropriate framework for the progressive realisation of the right.  
 
Through its responses to the protocols and accompanying documentation the 
Department has also demonstrated a clear understanding of the role and functions of 
the different spheres of government and water services institutions (e.g. Water 
Boards) in the progressive realisation of the right. It has specifically identified 
immediate, medium term and long-term goals for ensuring an effective and co-
operative institutional framework for the realisation of the right.  
 
4.1.2 Provincial Governments 
 
Information was provided by the six provinces. Provincial governments that did not 
respond at all to the protocol were those of the Eastern Cape, Northern Province and 
North-West. 
 
In general, the provincial governments did not provide sufficient detail on their 
understanding of their specific duties in relation to the right to water. The information 
provided in this regard is fragmentary and does not provide a coherent description of 
what each provincial government views as its specific role and functions in realising 
the right. This is probably due to the fact that the Provincial Government protocol was 
a general one covering all the rights listed in section 184(3), and was sent to the 
Director Generals of each Province. This meant that the Director General was 
required to gather the information requested from the relevant provincial departments. 
The relevant departments were also expected to identify and respond to those sections 
of the protocol falling within their functional jurisdiction. This is in contrast to the 
national sphere of government in which the protocols were specifically designed for 
each department primarily responsible for a particular socio-economic right.  
A further complicating factor is that at provincial level it is often difficult to ascertain 
which Department has primary responsibility for access to water. In the case of 
certain Provinces, the Department of Agriculture provided the most detail on the right 
to water (e.g. Mpumalanga) whereas in other cases it was the Department of Local 
Government and Housing (e.g. Free State), or the Department of Environmental 
Affairs, Developmental Social Welfare and Health (Northern Province). 
 
However, certain Provincial governments did provide a good analysis of the general 
nature of the obligations imposed by socio-economic rights. The analysis provided by 
the Director-General in the Office of the Premier, Mpumalanga is particularly 
thorough and insightful. Most of the various provincial government departments 
understood that the right to “sufficient water” means that people must have access to 
enough water to support life, health and hygiene (see, for example, the response of the 
Department of Social Welfare, Free State).  
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The Office on the Status of Women in the Free State also provided a very useful 
gender understanding of its duties in relation to the right to water i.e. to have 
monitoring and evaluation systems in place to assess how women benefit from water 
services. These services should alleviate the burden of women’s reproductive roles “at 
an affordable price, especially those women in rural and peri-urban areas.”  
 
The Department of Local Government and Housing in the Free State was the only 
provincial government department that provided a more detailed interpretation of the 
right to water. This interpretation is in conformity with the national department’s 
interpretation. The Gauteng Directorate of Legal Services claimed that no official 
guidance existed as to the interpretation of the “sufficient water”, and that standards 
of fulfilment had not been set.  KwaZulu-Natal saw the right of access to water as a 
component of a right to “a basic sustainable living”. It identified its role as co-
ordination and facilitation aiming at ensuring that the necessary services are provided 
by local authorities, and building the capacity of local government. Water affairs was 
identified as one of the areas in which national policies are to the detriment of 
provincial activities. However, as no details were provided, it is impossible to 
evaluate this statement. The Northern Cape provided minimal details of how it 
understood its obligations and role in realising the right of access to water, and no 
direct information on the right to water was provided by the Western Cape 
government. 
 
4.1.3 Local Government 
 
The only response received from local government to the protocol was from the 
Greater Johannesburg Metropolitan Council.  
 
Water services are identified as falling within its functional area of competence. It 
interprets the right of access to water as “ensuring the provision of a water supply to 
paying consumers.” The concern that this raises about access to water by those who 
cannot afford to pay is addressed through referring to its “policy of access to [water] 
services for the indigent.” It also accurately outlines the specific roles and duties of 
local government in regard to ensuing access to water. These include “the provision of 
basic infrastructural services, the maintenance of services and the development of 
equality and parity in service provision.” A valid concern raised by the Council is that 
the assignment of the administration of a matter to a local authority must be 
accompanied by measures to ensure that it has the necessary capacity and sufficient 
resources to carry out the function. 
 
The Council reports that it is in the process of determining the quantity and quality of 
a basic water service that would satisfy its constitutional obligations. It is surprising 
that no reference is made to national standards and guidelines in this regard. A good 
definition is provided of the general obligation of “progressive realisation”. The 
Council also highlights some of the steps it has taken towards the fulfilment of its 
obligations. These are mainly of an internal restructuring and budgetary nature.  
 
It can be concluded that the Council generally has a fair understanding of the nature of 
its constitutional obligations in relation to the right to water, and of the specific roles 
and responsibilities of local government in advancing access to the right. 
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4.2 The Baseline provided for Realisation of the Right to Access to Water 
 
For any assessment of the progress made in realising the right, it is critical that a 
proper situation analysis is made of the existing situation regarding the realisation of 
the right. This situation analysis must, as a minimum, provide information - 
• on the numbers of people who currently lack access to the right; 
• an indication of those groups who are in a particularly vulnerable or 

disadvantaged position in accessing the right because of factors such as race, 
gender, age, geographical location, disability etc; 

• a qualitative assessment of the current level of the right that has been secured 
e.g. a basic water supply of 25 litres per person per day within a cartage 
distance of 200m, meeting certain defined minimum criteria in terms of 
quality, affordability etc. 

 
The Department reports that more than 12 million people are without access to safe, 
potable water and over 20 million without adequate sanitation. African women and 
children in rural and peri-urban areas are particularly disadvantaged by lack of access 
to water. Women have to spend long hours every day collecting water, which impedes 
their ability to take part in other activities and impacts negatively on their health. 
Thousands of children die annually of avoidable diseases related to poor sanitation 
and the lack of clean water. In his Introduction to the Fundamental Principles and 
Objectives for a New Water Law in South Africa, 1997, the Minister of Water Affairs 
and Forestry, Prof. Kader Asmal, refers to the fact that among the historically 
privileged population, infant mortality rates are about 20 per 1000 births as compared 
to 370 infants per 1000 live births in some water-deprived rural areas. The 
Department has also produced a draft document entitled Guide to Communities and 
their Water Services Levels. The Department has also produced so-called 
‘vulnerability maps’ which appear to indicate those sections of the rural and poor 
urban population who do not have access to basic water services and which are thus 
more vulnerable to droughts and water quality fluctuations. 
 
As indicated above, the Department has clearly defined minimum water and sanitation 
service levels. It is recommended that in the next cycle of information-gathering the 
Department be requested to provide information on the numbers of persons who have 
access to basic water supply and basic sanitation services, as well as the number and 
location of persons who do not enjoy such access. Where possible, this information 
should at least be disaggregated by race and gender.  The development of Water 
Services Development Plans by local authorities will be a critical instrument for 
generating this information. In terms of section 18 of the Water Services Act a water 
services authority must report on the implementation of its development plan during 
each financial year. This report must be given to the Minister of Water Affairs and 
Forestry, the Minister for Provincial Affairs and Constitutional Development, the 
relevant Province and every organisation representing municipalities having 
jurisdiction in the area of the water services authority. It must also be made available 
for public inspection. 
 
As far as provincial and local governments are concerned, it is impossible from the 
information that has been provided to discern a clear baseline against which to 
measure the progressive realisation of the right in question. This will hopefully also 
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become clearer with the preparation of Water Services Development Plans by local 
authorities, which must also be made available to the relevant Province.  
 
4.3 Information Systems to Monitor the Progressive Realisation of the right - 
Focus on Desegregated Data regarding Vulnerable and Disadvantaged 
groups  
 
4.3.1 National Department of Water Affairs and Forestry 
 
At a national level, the Department reports that it is in the process of developing an 
information system. Where the information is available, it is apparently also 
accumulated according to race and gender.  
 
In terms of the Water Services Act, the Minister and any relevant Province must 
monitor the performance of every water services institution (i.e. a local authority, a 
water services provider, a water board and a water services committee) in order to 
ensure - 
• compliance with applicable national standards; 
• compliance with all prescribed norms and standards for tariffs; and 
• compliance with every applicable development plan, policy statement or 

business plan adopted in terms of the Act.  
 
The Act also provides for intervention by the relevant Province and by the Minister if 
a water services authority has not effectively performed any function imposed on it in 
terms of the Act. The Act also requires the Minister “to ensure that there is a national 
information system on water services.” The purpose of this national information 
system is - 
• “to record and provide data for the development, implementation and monitoring 

of national policy on water services;  
  
• to provide information to water services institutions, consumers and the public in 

order to enable them to monitor the performance of water services institutions; 
 
• for research purposes; and 
 
• for any other lawful reason. 
 
The Minister may require any Province, water services institution and consumer to 
furnish information to be included in the national information system. 
 
These monitoring and information systems that must be established under the Act are 
clearly of critical relevance for measuring the progressive realisation of the right to 
water. In future monitoring cycles, the Commission should request detailed 
information on the monitoring activities and information collected in terms of these 
provisions. 
 
The proper management, development and use of water resources are also of vital 
importance to the availability of water to meet basic human needs on a sustainable 
basis. The National Water Bill places a duty on the Director-General, as soon as it is 
practicable to do so, to establish national monitoring networks. The purpose of the 
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networks will be to facilitate the continued and co-ordinated monitoring of various 
aspects of water resources by collecting relevant information and data from a variety 
of sources including organs of state, water management institutions and water users. 
The Director-General must also establish national information systems each covering 
a different aspect of water resources, such as a national register of water use 
authorisations, or an information system on the quantity and quality of all water 
resources. The objects of the national information systems include the storage and 
provision of data and information for the protection, sustainable use and management 
of water resources. In addition to its use by the Department and water management 
institutions, information in the national systems should be generally accessible for use 
by water users and the general public. Once these systems are established, they will be 
a valuable resource for the Commission in monitoring the realisation of the right to 
water in South Africa. 
 
4.3.2 Provincial Governments 
 
No details of information systems at provincial level were provided. 
 
4.3.3 Local Governments 
 
The Greater Johannesburg Metropolitan Council reported that information-
management systems review and restructuring is among the initiatives it has 
undertaken.  
 
4.4 The Existence of a Coherent Plan or Policy to Address the Realisation of  
the Right of Access to Water 
 
The White Papers on the Water and Sanitation Policy, 1994 and the White Paper on a 
National Water Policy for South Africa, 1997 contain the details of the Department’s 
strategies to ensure that everyone has access to water. These White Papers are 
exemplary in that the rights and values in the Constitution are at the core of the policy 
objectives they embody.  The strategies set out in these documents are clearly 
designed to give substance and effect to these rights. The principles of the 
interdependency and interrelatedness of all human rights is also taken seriously and 
integrated in the various goals and strategies outlined (see, for example, the White 
Paper on a National Water Policy for South Africa, 1997). 
 
Reference has already been made to the Water Services Development Plan in terms of 
the Water Services Act, and the National Water Resource Strategy and the Catchment 
Management Strategy in terms of the National Water Bill. Once these water services 
development plans and strategies have been established they will constitute important 
plans of action for realising the right to water.  No explicit time frames were set by the 
national Department for the realisation of short, medium and long-term goals for 
achieving full access to water.  However, the Water Services Development Plans must 
provide a time frame for the plan, including the implementation programme for the 
following five years.  It must also provide a time frame for the provision of a basic 
water supply and sanitation to those who cannot be provided with water services 
within the next five years.  However, there will also be a need for the national 
Department to synthesise the goals, strategies and time frames contained in the 
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various policy documents, development plans and strategies into a coherent national 
plan of action for realising the right to water.  
 
4.4.2 Provincial Governments 
 
The Provincial Governments did not furnish sufficient information to assess whether 
coherent plans or policies exist for the realisation of the right.  
 
4.4.3 Local Governments 
 
The Greater Johannesburg Metropolitan Council reports that specific targets, time-
frames and benchmarks are still in the process of being worked out. Planning of this 
nature will in all likelihood occur within the framework of the Water Services 
Development Plan. 
 
4.5 Recommendations 
 
i. The Way Relevant Organs of State have Reported 
 
The National Department must be congratulated for the excellent way that it has 
provided the information requested by the Commission in terms of  section 184(3). It 
has provided comprehensive and pertinent responses to all the questions in the 
protocols as well as providing important and relevant supporting documentation, 
including legislation, draft legislation, White Papers, and background documents 
reviewing relevant law and policy etc. The way in which this Department has 
responded to the protocol could serve as a model. 
 
As alluded to above, the information furnished by provincial governments, and the 
one local government that provided a response, lacked sufficient detail to allow a 
meaningful assessment of progress being made in the realisation of the right. The 
information provided gave a general idea of the particular provincial government’s (or 
local government’s) understanding of the obligations imposed by the various 
provisions dealing with socio-economic rights in the Bill of Rights. However, the 
following is lacking: 
• a clear identification of the Provincial Government Department or 

Departments primarily responsible for realising the rights; 
• the current state of realisation of the right in the particular province/local 

authority area of jurisdiction (e.g. the number and location of people who do 
not have access to the right);  

• the concrete plans that have been adopted and measures taken to give effect to 
the right (e.g. specific water projects) 

• how these measures have assisted people in gaining access to a basic water 
supply and sanitation services (e.g. how may people have benefited from 
particular projects etc.). 

 
It is suggested that these questions be asked more directly of provincial and local 
governments in designing future protocols for these spheres of government. It is also 
recommended that the Commission undertakes prior research on the particular 
Provincial Government Departments that is primarily responsible for the realisation of 
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the various socio-economic rights so that a more targeted protocol can be directed to 
these departments. 
 
ii. The Improvement and Strengthening of the Protection of the Right to Water 
by Relevant Organs of State 
 
The Ministry and Department must be congratulated for having provided an excellent 
legislative and policy framework for the effective realisation of the right to water. The 
new policy framework, the Water Services Act and the National Water Bill introduce 
far-reaching changes to the pre-existing water law and institutional framework that 
have supported inequitable and unsustainable patterns of water usage and access to 
water in South Africa. A solid legislative and policy foundation has been laid for 
realising the right of access to water in South Africa. 
 
The effective implementation of this legislation is the critical challenge facing the 
Department in the next period. For example, many of the provisions of the National 
Water Bill empower the Director-General (or a water management institution to 
whom a power has been assigned under the Act) to take certain action, for example, 
requiring the licensing of existing water uses. It is critical that this power is 
exercised in a way that changes the inequitable patterns of water usage of the past 
and facilitates access to water by disadvantaged groups. There is provision for 
consultation and community involvement in many of the decision-making processes 
of the Bill (e.g. in preparing water allocation schedules). These provisions have the 
potential to promote a fairer distribution of water rights in South Africa. 
 
One of the measures that the Department identified as having a negative impact on 
the progressive realisation of the right to sufficient water is its funding allocation in 
terms of the Medium Term Expenditure Framework. The Department indicated that 
although it accepted the philosophy of the Minister of Finance’s approach to 
restructuring, “it will seriously hamper the Department’s progress to deliver basic 
water supply and sanitation services to 12 million people.” This would affect the 
Department “most seriously from the 1999/2000 financial year onwards.” It would 
be useful to have the Department of Finance’s comments on this prediction, and how 
any retrogressive impact on the realisation of the right to water could be avoided. In 
the White Paper on Water Supply and Sanitation Policy, 1994, the Department 
estimates that an additional 1% of the national budget over 7 years would be 
required to meet the basic goal of universal basic water supply and sanitation 
services. From the information provided it is not clear how the Department of 
Finance assesses and factors-in the costs of fulfilling constitutional obligations in the 
budgetary decision-making processes. This is obviously a critical issue that should 
be followed up by the Commission.  
 
A related issue is the question of the affordability of water services to poor 
communities. Various measures have been introduced to facilitate affordability (e.g. 
the life-line tariff, provision for national norms and standards for tariffs, a prohibition 
against people being denied access to basic water services where they prove that they 
are genuinely unable to pay for basic services etc.). 
 
This aspect of the right becomes even more important in a context where private 
sector institutions are being relied upon to deliver basic water or sanitation services. 
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There are provisions in the Water Services Act for requiring information from water-
services providers, for intervention when a water services intermediary fails to 
perform its functions effectively, and for monitoring by local authorities of the 
performance of water services providers and water services intermediaries within their 
areas of jurisdiction. The purpose of this monitoring is to ensure that the prescribed 
norms and standards for tariffs are complied with, relevant conditions set by the 
relevant local authority are met, and all other relevant standards and contractual 
provisions are adhered to. 
 
In the South African context of vast poverty and inequality, the issue of affordability 
should be closely monitored to ensure that costs do not become a barrier to a decent 
level of water and sanitation services for all. The regulations to be promulgated under 
the Water Services Act, particularly those that relate to compulsory national standards 
for the provision of water services and norms and standards for tariffs are clearly of 
vital importance in this context. These regulations should be specifically requested 
from the Department in the next cycle of information gathering. Information should 
also be requested from the Department on all steps it is taking to monitor the 
affordability and quality of water services being provided to low-income 
communities. 
 
There is clearly an urgent need for on-going measures to build the resources and 
institutional capacity of local government to fulfil their critical role in water service 
delivery. All efforts of the Department in this regard will constitute important 
measures to advance and improve access to water by all in South Africa. Moreover, it 
is essential that synergy is created between national goals and strategies to achieve the 
right to water and those existing at provincial and local levels.  
 
The programmes of other government departments are also critical to the realisation 
of the right. For example, the main instrument for government expenditures focusing 
on the provision of basic services in urban areas is the Municipal Infrastructure 
Investment Programme (MIP) which falls under the jurisdiction of the Department of 
Constitutional Development. The bulk of MIP funds goes into water and sanitation 
projects. It is accordingly important that the MIP also gives effect to the norms and 
standards set by the Department of Water Affairs and Forestry for the realisation of 
the right to water. 
 
Finally, in the spirit of co-operative governance all spheres of government and 
relevant departments should collaborate with each other to implement a coherent, co-
ordinated plan of action for the realisation of the right to water for all within the 
shortest possible period of time.  
 
 
5  Social Security 
 
5.1 Understanding of its Constitutional obligations 
 
5.1.1 National Department of Welfare 
 
a) The right to social security 
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The broad scope of social security endorsed in the White Paper for Social Welfare, 
incorporating both contributory benefits (social insurance) and needs-based assistance 
from public funds (social assistance) is line with international trends and standards. 
The policy commitment to build a comprehensive, integrated social security system is 
vital to the realisation of the constitutional right to social security. The White Paper 
explicitly endorses the provision of comprehensive social assistance to those without 
other means of support: 
When these broad goals [an economically self-reliant public and an active labour 
market policy aiming at full employment] cannot be met, social assistance should be a 
reliable and accessible provider of last resort. 
 
The social security system should ensure “universal access” to a “minimum income, 
sufficient to meet basic subsistence needs.” It should also “work intersectorally to 
alleviate poverty”.  
 
The principles of a rights-based approach to social security such as equity, non-
discrimination, participatory democracy, improved quality of life, transparency and 
accountability, accessibility and appropriateness are upheld in the White Paper.  
 
A concern emerging from the Department’s response to the social security protocol is 
a tendency to view its constitutional obligations as subordinate to the prevailing 
legislative criteria for social security. For example, the Department’s interpretation of 
someone who is “unable to support themselves and their dependants” in s 27(1)(c) is 
that they are unable to provide for their basic needs and provided they satisfy the 
criteria in the Social Assistance Act and the Regulations under the Act (such the 
means test). Furthermore, its interpretation of “appropriate social assistance” is that 
the assistance must be based on their particular circumstances and is in keeping with 
the Social Assistance Act and Regulations.i While this may be the current legislative 
position, the Department should evaluate the adequacy of the existing legislative 
criteria governing access to social security against the constitutional obligations 
pertaining to social security. This evaluation should provide the basis for 
progressively improving the legislative criteria governing access to social security. As 
the White Paper indicates, the ultimate aim is to ensure that - 

• Every member of society who finds him or herself in need of care will 
have access to support.  

• Social welfare policies and legislation will facilitate universal access to 
social welfare services and social security benefits in an enabling 
environment.  

 
Similarly, while financial constraints will determine the pace of progressive 
realisation of the right, it is also the Department and Ministry’s role to strongly 
advocate for an adequate budgetary allocation to enable it to fulfil its constitutional 
obligations. 
 
It would be useful to obtain greater clarity on how the national department views the 
respective roles and responsibilities of the different spheres of government, as well as 
other relevant organs of state in ensuring access to comprehensive social security. The 
Departments of Labour and Finance, for example, have critical responsibilities in 
respect of social insurance such as unemployment insurance, compensation for 
occupational injuries and diseases, and occupational retirement insurance. With regard 
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to the division of national and provincial powers, has the Department identified any 
negative impact on the accessibility of social security arising from the assignment of 
the Social Assistance Act to the Provinces and the financing arrangements for the 
payment of social grants at provincial level? 
 
b) The right of children to social services 
 
The Department’s understanding of this right is in line with the relevant constitutional 
and international standards, particularly its focus on the welfare needs of children in 
difficult circumstances, disadvantaged and vulnerable children.  
 
Again, it would be useful for the national Department to provide an overview of the 
roles and responsibilities of the different spheres of government, other relevant organs 
of state as well as voluntary welfare organisations in ensuring the right of children to 
social services. For example, which bodies have responsibility for setting norms and 
standards, for delivery, and for monitoring in respect of the various forms of social 
services rendered to children? Through what mechanisms does the national 
Department ensure that there is equitable access to social services of an appropriate 
standard by children in South Africa? This is an important issue in the context of the 
large role played by voluntary welfare organisations in the delivery of social services 
(including statutory services e.g. under the Child Care Act). 
 
5.1.2 Provincial and Local Governments 
 
None of the Provincial Governments gave a detailed account of how they understand 
their obligations in relation to the right of children to social services. 
 
However, the Social Welfare Departments of most of the Provincial Governments that 
provided responses had a fair, general understanding of the constitutional provisions 
relating to social security. 
 
The only response received from local government to the protocol was from the 
Greater Johannesburg Metropolitan Council. 
 
Although the Council agreed with the interpretation of the duty to respect, protect, 
promote and fulfil socio-economic rights provided by the SA Human Rights 
Commission in their explanatory memorandum to the protocol, it did not provide a 
coherent account of its specific obligations in relation to the rights under review. For 
example, although childcare facilities are a local government competency, the Council 
did not elaborate on its role and responsibilities in this regard. 
 
5.2 The Baseline provided for the Realisation of the Rights 
 
5.2.1 National Department of Welfare 
 
In the first instance, the information provided by all spheres of government does not 
reveal a detailed analysis of the number of poor people in South Africa who currently 
lack access to social security. These include:  
• those persons who would qualify for one of the existing social security 

programmes, but have not exercised their entitlement (this can occur for a variety 
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of reasons e.g. inadequate administrative infrastructure in their region, a lack of 
knowledge of their entitlement, fear of stigmatisation etc.); 

• groups who are poor and in need of social security, but are excluded in terms of the 
rules of existing social security programmes (e.g. poor children over the age of 7 
years, the long-term unemployed, domestic workers etc.). 

 
Secondly, although the White Paper affirms that no person “should have to live below 
minimum acceptable standards”, the national Department of Welfare does not appear 
to have developed a clear measure of poverty (‘poverty line’) for determining who 
should qualify for social assistance. For example, the White Paper estimates that 
“about 60% of pre-school children live in impoverished circumstances”, however, the 
Department states that the new child support grant is targeted to reach approximately 
48% of children under 7 years of age (see response to question 7(f) of the protocol). 
This implies that some impoverished children in this age group will not have access to 
the grant. Policy and legislation are needed to provide a more concrete definition of 
those “unable to support themselves and their dependants” in section 27(1)(c). 
Although, it may not be possible to extend social assistance to everyone in this group 
immediately, it would provide a clear goal for progressive efforts to extend access to 
the right.  

 
Thirdly, there are no clearly defined standards for determining the adequacy of social 
assistance benefits. The White Paper states that “every South African should have a 
minimum income, sufficient to meet basic subsistence needs”. However, there is no 
clearly defined relationship between the setting of benefit levels and a needs-based 
assessment of the minimum income required to meet basic subsistence needs. In this 
regard, the FFC observes that  "The fiscal decision has enjoyed primacy over welfare 
policy concerning the level of the grant”. 

 
Once more, it may not be possible to meet these standards in the short-term, but they 
provide an essential yardstick for assessing the efforts of the Department to improve 
the quality of social security. 
 
Information of the nature described above is needed to provide a clear baseline for 
measuring the progressive realisation of the right to social security. 
 
Similar observations are apposite in relation to the right of children to social services. 
There is a need for a detailed situation analysis for determining the numbers of 
children who lack access to social services, with a particular focus on children in 
especially difficult circumstances, vulnerable and disadvantaged children. Where are 
children falling through the gaps? Which services are not available to particular 
groups of children in need? Such an analysis should also identify - 
• inequities in the availability of social services for children; 
• groups of children whose needs should be prioritised in the allocation of resources 

and service rendering e.g. poor children (see the goals for priority area of social 
welfare development in the NPA ; 

• appropriate norms and standards for the rendering of these services; 
• appropriate monitoring mechanisms and institutions. 
 
5.2.2 Provincial and Local Governments  
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At national and provincial levels, the information provided does not provide an 
adequate baseline in relation to the present realisation of the rights under review. For 
example, the information provided by the Gauteng Department of Welfare and 
Population Development is extremely sparse and of a very general nature. Again, this 
is probably due to the general nature of the protocol, and the fact that detailed 
questions in relation to social security and the right of children to social services were 
not directed to the provincial and local governments. 
 
However the Mpumalanga Department of Health and Welfare provided an excellent 
analysis of the shortcomings of past welfare policy, and how it continues to affect the 
delivery of the right to social security.  
 
5.3 Information systems to monitor the progressive realisation of the right - 
Focus on desegregated data regarding vulnerable and disadvantaged groups 
 
5.3.1 National Department of Welfare 
 
The national Department reports that it does not have a system in place that monitors 
the social security rights of children. It does not expressly indicate whether any 
system is in place to collect and analyse statistical and other information relating to 
the implementation of social security. From the information provided by the 
Department of Finance it can be inferred that the different systems for administering 
grants have been amalgamated onto one transverse data system. In its Report on basic 
social services in South Africa, the FFC confirms that “a single national payments 
data base” has recently been established. This is obviously a critical step in 
monitoring access to the existing social assistance programmes. The Department of 
Welfare should be requested to provide more detailed information on its progress in 
establishing and running a nationally organised information system on social security. 
 
With regard to the right of children to social services, the Department reports that the 
NPA for Children Steering Committee has a monitoring task group who monitor the 
implementation of the Convention on the Rights of the Child (CRC).  The information 
needed for this purpose is collected by means of the Provincial Information System 
for Social Welfare (PIMWEL). The terminology of some of the categories of services 
on which data is collected appear to be outdated and stigmatising and should be 
reviewed e.g. “uncontrollable child, “work-shy”, “hobo” etc.  The data collected is 
broken down according to race, gender, rural and urban location and published 
statistical review documents are available. In addition, the NPA Steering Committee 
submits progress reports to Cabinet. Finally, the Department has also listed a number 
of review and monitoring mechanisms of laws and other measures that relate to the 
right of children to social services. 
 
The existence of these systems provides an invaluable information resource for 
monitoring the right of children to social services. It would be useful to obtain further 
information on the ability of these systems to detect The existence of these systems 
provides an invaluable information resource for monitoring the right of children to 
social services. It would be useful to obtain further information on the ability of these 
systems to detect gaps in the provision of social services to children, and to monitor 
whether the services provided comply with the human rights standards and the 
relevant policy guidelines (see, for example, articles 3(2) and (3) of the CRC). 
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5.3.2 Provincial and Local Governments 
 
From the information provided by provincial and local governments, it is impossible 
to identify whether adequate information systems have been put in place to measure 
the realisation of the relevant rights over time. 
 
5.4 Existence of a Coherent Plan or Policy to Address the Realisation of the 
Rights 
 
5.4.1 National Department of Welfare 
 
The Department of Welfare indicates that it is engaged in on-going revision and 
amendment of laws that make access to social security rights difficult, and has 
appointed a task team to review all aspects pertaining to disability grants. It does not 
provide any further information on a comprehensive plan of action to progressively 
realise the right of access to social security. Neither is specific information provided 
regarding the goals and targets set by the Department, the timelines for 
implementation, benchmarks or indicators.  
 
The White Paper for Social Welfare provides the overall policy framework for the 
realisation of the right to social security and the right of children to social services. 
The White Paper states that “a national plan of action for the next five years will be 
developed by the national and provincial departments of welfare, in consultation with 
all stakeholders, including Government departments, to facilitate the shift towards a 
comprehensive, integrated, equitable, multidisciplinary and developmental approach 
in the welfare field.” The White Paper will be used as a basis for the development of 
this plan of action. There is also reference to the “Social Welfare Action Plan” in the 
Department’s responses to certain questions in the protocol in relation to “Initiatives 
for children and youth with disabilities. This Action Plan should contain detailed 
time-related goals, strategies and benchmarks for realising the right to social security. 
However, as this Plan was not provided by the Department it is difficult to evaluate its 
adequacy, and the progress that has been made to date in implementing the relevant 
rights. It is recommended that the Department be requested to furnish this Plan to the 
Commission as soon as possible. 
 
More information was provided by the Department on its future plans and goals in 
relation to the right of children to social services. A critical future goal is increasing 
the proportion of the welfare services budget to be directed to children. The NPA for 
Children in South Africa which lists a number of specific goals in the policy priority 
area of social welfare development, provides the central intersectoral programme of 
action for realising the right of children to social services.  
 
5.4.2 Provincial and Local Governments 
 
Provincial Governments and the one local governments that provided information 
listed very general goals and plans in relation to the relevant rights. A notable 
exception is the Free State Department of Social Welfare that listed a number of very 
specific goals in conjunction with targets, timelines, indicators and monitoring 
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structures. The Northern Cape Province also listed a number of concrete goals relating 
to the rights under review.   
 
The government of KwaZulu-Natal linked the realisation of socio-economic rights to 
the achievement of sustained economic development in the region is important to note 
that economic growth, although it may facilitate the progressive realisation of socio-
economic rights, does not automatically guarantee their realisation. It is the obligation 
of all relevant organs of state to adopt a clear plan of action combined with deliberate 
strategies for improving and advancing access to the rights by everyone under their 
jurisdiction. The provincial government should also review progress in an on-going 
and systematic fashion, and adopt appropriate measures to remove obstacles that 
prevent the fulfilment of the rights 
 
5.5 General Remarks  
 
The Provincial Governments did not provide detailed information on how they view 
their specific role and function in relation to the right to social security, particularly in 
relation to the national and provincial spheres of government. For example, it is not 
clear how the Mpumalanga draft legislation (e.g. the Mpumalanga Social Assistance 
Bill) will relate to similar national legislation such as the Social Assistance Act, 1992 
which has been assigned to the Provinces. The prospect of duplication and conflicting 
legislation appears to exist although the Mpumalanga Provincial Government 
expressly indicates that it will be guided by national policies on welfare to ensure 
uniformity and consistency. 
 
Both with respect to Provincial and Local Government the lack of specific 
information in relation to the relevant rights is probably due to the general nature of 
the protocol which covers all the socio-economic rights listed in section 184(3). 
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6  Education 
 
6.1 Understanding by Relevant Organs of State of their Obligations 
 
6.1.1 National Department of Education and Training 
 
The Department of Education, has a fairly clear understanding of its constitutional 
obligations in respect of the right to education, its interpretation, is furthermore 
generally in line with both international norms and the provisions of the Constitution. 
 
In particular, the Department provides a clear interpretation of the words "basic 
education", as well as "adult basic education". With regard to further education and 
training, the Department is presently in the process of drawing up a Green Paper on 
further education and training. 
 
The Department's interpretation of "progressively available and accessible" recognises 
the difficulties inherent in attempting to change education overnight and states that the 
state must make education available and accessible as trained educators and the 
necessary finance and infrastructure become available. However, the Department's 
definition does not seem to emphasise the fact that undue delay in this regard may not 
be tolerated. 
 
The Department provides specific figures as to when it would be regarded to be 
reasonably practicable to offer education in a particular language. This approach is 
potentially problematic, as there may for example only be a total of 30 learners in 
Grade One in a particular school. It would then be impossible to require that there 
need to be 40 learners in this grade who request to be educated in a particular 
language, before it is considered to be reasonably practicable to offer instruction in 
that language. It may have been better to have expressed this in terms of a percentage. 
For example - it would be considered to be reasonably practicable to provide 
education in a particular language if X% of learners so request it. Reasonable 
educational alternatives in addition to single medium schools are double medium 
instruction and parallel medium classes - this is in compliance with the Constitutional 
obligations imposed by section 29(2). 
 
The definition of standards that are not inferior, is also in accordance with both the 
Constitutional requirements and that laid down under international law. 
 
The Department, through its answers and supporting documentation, shows a clear 
understanding of its duties "to protect, promote and fulfil" the right. The Department 
sets out specific measures that it has taken in order to respect the right. In particular, 
the emphasis is placed on the removal of previous discriminatory laws and the putting 
into place of new education laws. The Constitution, National Education Policy Act, 
1996 (Act No. 27 of 1996), the South African Schools Act, 1996 (Act No. 84 of 1996) 
and the Act on Higher Education, 1997, (Act No. 101 of 1997), were cited as 
protecting persons from discrimination in private educational institutions, as well as 
from practices in the private sector which may have a negative impact on the right to 
education. The duty to promote the right to education is actively pursued through the 
publication of the South African Schools Act Made Easy, as a supplement to all major 
newspapers, to inform all citizens of their right to school education. The duty to fulfil 
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the right to education is advanced through various measures, such as the appointment 
of the National Commission on Special Needs in Education and Training, the National 
Committee for Education and the establishment of the Gender Equity task team. In 
addition to this, various education laws, are also in existence, which enhance the 
fulfilment of the right to education. 
 
6.1.2 National Department of Correctional Services 
 
The Department of Correctional Services does not discuss what it understands its 
Constitutional obligations to be, with respect to the right to reading material. 
 
6.1.3 Provincial and Local Governments  
 
Information was provided by the following provinces: Free State, Gauteng, KwaZulu-
Natal, Mpumalanga and Northern Cape. The Department of Health was the only 
Department of the Western Cape to reply. Furthermore, no responses were received 
from the Eastern Cape, North-West and Northern Province. 
 
In general, the reports provided by the provincial governments did not adequately 
provide information on their understanding of their duties with regard to the right to 
education. On occasion, it appeared as if Departments, which ostensibly have nothing 
to do with the right to education, provide for an official interpretation of the meaning 
of section 29(2)(b) (see in this regard the official definition of the Northern Cape 
Department of Local Housing and Local Government). Often information was lacking 
and even when it was provided, it was often done in such a haphazard style that it was 
difficult to form a coherent picture. This is probably due to the fact that a general 
protocol (dealing with all the socio-economic rights) was sent to the Director-General 
of the Province, who then forwarded this general protocol to each of the Departments. 
 
Despite the general criticism that can be levelled against the provincial governments, 
the Free State Department of Education and the Mpumalanga Department of 
Education provided some useful information with regard to the right to education. 
 
The Free State Department of Education’s understanding of its duties to “respect, 
protect, promote and fulfil” is all generally in line with the Constitution and 
international law. The following concrete measures were taken - all pre-conditions to 
education were removed, learning was made compulsory to all learners under 15. In 
particular, the criminalisation of non-compliance with compulsory education, will go 
a long way towards the protection of the right to education. In addition, the 
Department stated that it will implement a system of funding in order to redress past 
imbalances and furthermore that it ensures the participation of learners and parents as 
equal partners. 
 
The Department’s definition of progressive availability and accessibility, read with its 
definition on progressive realisation is also in line with both the Constitution and 
international law. In particular, the fact that the Department emphasises that financial 
constraints should not impede the right is commendable. 
 
The Mpumalanga Department of Education does not describe what it understands its 
constitutional obligations to “respect, protect, promote and fulfil”. This is due to the 
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fact that the request for information forwarded to it by the Office of the Premier only 
asks the Department to provide a summary of what it has done in order to satisfy these 
obligations. From an examination of the measures taken, it would appear as if the 
Department only partially understands what is required of it - for example no 
measures are explicitly mentioned which relate to the protection of the right to 
education. Furthermore, steps to promote education are mentioned under the heading 
additional responsibilities. 
 
6.2 The Baseline provided for the Realisation of the Right 
 
6.2.1 National Department of Education 
 
For any assessment to be made on the progressive realisation of the right to education, 
it is essential that the current situation with regard to education is provided for in full. 
The national Department of Education states that figures of the number of persons 
currently enrolled in educational institutions are provided (these figures are broken 
down according to race, gender and geographic location). In addition to this, the SRN 
provides concrete statistics with regard to the facilities available at schools throughout 
the country. While these statistics do provide useful guides in order to measure the 
progressive realisation of the right - what is clearly lacking is information and 
statistics on those groups who do not have access to education. There are nevertheless 
exceptions in this regard, for example the following information are provided: 3% of 
Africans aged between 10 and 14 have received no education and 2% of those aged 
between 15 and 19. However, even in this regard, the statistics are deficient - it is not 
clear how many of these persons who have received no education are for example to 
be found in rural areas or how many of them are women. Furthermore, the reliability 
of such information cannot be tested as the source of this information is not provided. 
Statistics relating to for example the number of children who are unable to exercise 
their right to education because of exploitative labour practices and the numbers of 
adults who have received no form of training are not provided. In this regard, 
indicators such as literacy rates could prove to be useful. 
 
6.2.2 National Department of Correctional Services 
 
Information that would provide a clear baseline for the realisation of the right of 
prisoners to reading material, is absent in the report submitted by the Department of 
Correctional Services. No information was given as to the facilities which exist for 
approved study courses, or how many inmates benefit from these approved study 
courses. No information was given as to how many inmates made use of the library 
facilities or how many prisoners do not have access to reading material.  Once again, 
it is important to keep in mind that this right is not subject to progressive realisation. 
 
6.2.3 Provincial and Local Governments 
 
At provincial level information that would provide a clear baseline for the realisation 
of the right to education is lacking. This is probably due to the rather general nature 
of the protocol that was sent to the provincial governments. Even the two provincial 
Education Departments which reported in more detail on the right to education, did 
not supply any information which would provide a clear baseline for the realisation of 
the right. What is specifically needed in this regard is not only figures relating to the 
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numbers of persons who currently enjoy the right to education, but more importantly, 
figures relating to persons who do not currently enjoy the right to education. 
 
6.3 Information Systems to Monitor the Progressive Realisation of the Right - 
Focus on desegregated data regarding vulnerable & disadvantaged groups 
 
6.3.1 National Department of Education 
 
The Department of Education provided a comprehensive account of information 
systems available in order to monitor the progressive realisation of the right to 
education. The Education Management Information System (EMIS) breaks down data 
according to race, gender and geographic location of the school. The School Register 
of Needs Survey (SRN) collects information on the physical facilities at the school - 
for example, the following type of information is given: water supply, power supply, 
telephones and sanitary facilities available at schools, learner-classroom as well as 
educator-classroom ratios, the percentages of secondary schools with laboratories, the 
percentage of primary and secondary schools with media centres and the percentage 
of schools without sports facilities. The information compiled by the SRN only 
provides figures relating to learners and educators - this information is not broken 
down further according to race or gender. Nevertheless, it does provide a birds' eye 
view of the facilities available - and will go a long way towards addressing the 
optimal use of limited resources. The South African Post Secondary Education 
System (SAPSE), which is used to collect information and statistics relating to 
universities and technikons, breaks down information according to race and gender. 
 
6.3.2 National Department of Correctional Services 
 
The Department of Correctional Services states that the following systems exist: 
Electronic Directive System and the Management Information system. With regard to 
the Management Information System, information is broken down according to race, 
gender and geographic location. However, it is apparent that neither of these systems 
deals specifically with the monitoring of the right to reading material of inmates. 
 
6.3.3 Provincial and Local Governments 
 
None of the provincial departments made any mention of information systems to 
monitor the progressive realisation of the right to education. However, a system such 
as the EMIS, was developed in collaboration with the provincial departments of 
education. In addition to this, the SRN, provides detailed information relating to 
statistics in particular provinces. In future, it is important that these systems are 
mentioned, as well as any other systems which the provincial government may have 
developed in order to monitor the realisation of the right to education, particularly of 
vulnerable and disadvantaged groups. 
 
6.4 The Existence of a Coherent Plan or Policy to Address the Realisation of 
the Right 
 
6.4.1 National of Education 
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The Department of Education did not directly make reference to a coherent plan. 
Nevertheless, the existence of a plan can be deduced from the various education laws, 
the White Paper, as well as other supporting documentation - for example the School 
Register of Needs Survey, the Culture of Learning, Teaching and Service Campaign 
(COLTS), Report of the Gender Equity Task Team and the Report of the National 
Commission on Special Needs in Education. The Department also sets out its future 
goals, however no benchmarks or time frames are indicated. It is important that a 
coherent plan be formulated in a comprehensive document which contains the goals, 
as well benchmarks and time frames. 
 
6.4.2 National Department of Correctional Services 
 
The Department of Correctional Services does not make reference to a coherent plan 
in order to realise the right of detained persons to reading material. It merely makes 
reference to a general policy in this regard. If a coherent plan exists, it is important 
that it is mentioned. If, however, no such a plan exists, this is something which will 
then need to be attended to. 
 
6.4.3 Provincial and Local Governments 
 
In general, the information provided by the provincial governments does not seem to 
indicate a coherent plan of action with regard to education. The two exceptions in this 
regard are the Free State and Mpumalanga Departments of Education. In both of these 
cases, there appears to be at least some strategy of sorts in order to realise the right to 
education. The Free State Department of Education sets out its future goals, however, 
no benchmarks or time frames are given. The Mpumalanga Department of Education 
provides a clearer picture - specific goals and targets are set out as well as time frames 
for the implementation of these goals. However, the Department has not understood 
what is required of it in terms of providing benchmarks/indicators. It is important that 
the provincial governments formulate a coherent plan in order to realise the right to 
education and that such a plan is contained in a single comprehensive document. 
 
 
7  Environment 
 
7.1 Past overview 
 
With regard to the "impact of past discriminatory laws and other measures on particular 
environmental rights", the response is only partly to the point. 
 
The emphasis here should be put on "impact" rather than on whether or not the laws and 
the implementing policies were explicitly discriminatory.  The report indicates that 
homelands and urban settlements for black families and population groupings tended to 
be located in areas close to polluting and unhealthy industrial areas, areas not ideal for 
sustainable development and which are prone to, for example, flooding.  The negative 
environmental impacts of mining, forestry and dams are highlighted. 
 
The DEAT should have linked these comments to the specific categories such as 
"harmful to health and well-being", effect on "present and future generations", 
"pollution", "ecological degradation", "conservation" and ecological sustainability of 
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development and use of resources, as well as the economic and social development of 
the communities that were subject to discriminatory laws and policies. 
 
The response with regards to the implications of rationalisation/non-rationalisation of 
laws and policies is quite to the point, although more information could have been 
provided.  The recent judicial disputes and decisions around environmental laws and 
rights as required by national and international law, indicate that provincial legislation 
and regulations as well as laws and policies of the former-homelands, have an important 
and enduring relevance to the process of rationalisation, national uniformity and the 
pursuit of rights. It is only very recently that the rationalisation of laws was finalised. 
The information focuses on pollution, especially waste-disposal and purification and 
conservation. However, since the focus here is on how past discriminatory laws and 
practices affect the rights of certain groups, the report should have focused on how the 
rationalisation or lack of it, impacted and continues to impact on those victimised by 
discriminatory legal designs. 
 
7.2 Understanding of Constitutional Obligations 
 
7.2. 1 National Department of Environmental Affairs and Tourism  (DEAT) 
 
With respect to DEAT's understanding of the Constitutional obligations in respect of 
Section 24, the Protocol has identified the terms "respect", "protect", "promote", and 
"fulfil" and the response by the Department formally conforms to these.  However, the 
Protocol and DEAT's response ought to have realised and taken into account the 
additional requirements under Section 24, i.e. to "prevent" and to "secure". 
 
The duty “to respect” 
 
DEAT's understanding of "respect" includes developing mechanisms and exercising 
proper judgement in granting permits for developments.  It correctly recognises its two 
functions:  to develop overall policy, legal frameworks and to regulate activities of other 
public and private persons as is expected by the Constitution. There seems, however, to 
be no indication here that the DEAT conceives its role as also including taking corrective 
or remedial measures, to restore or rehabilitate the environment in situations where 
damage has already occurred.  Damaged environment may be "respected" only by 
undertaking positive corrective or restorative measures. 
 
As indicated above, there are many different government departments and organs of 
State that either have responsibilities over certain legislative enactment on the 
environment or whose activities impact positively or negatively on the environment.  
The DEAT's response/submission regarding "the obligation to respect these rights" 
clearly acknowledges this:  "Sections of law may have a great impact on the 
environment, but often such laws are administered by other departments". The DEAT's 
cover letter also acknowledges that the time allocated for submission of the reports was 
too short and that there was no co-ordination with other departments in compiling the 
report.  The third critical element of the DEAT's submission is the acknowledgement that 
"there is no effective body regulating pollution in South Africa". 
 
In assessing the submission with regard to the implementation of the obligation to 
respect these rights, it is necessary to underscore the above three major limitations and to 
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commend the DEAT for being frank in acknowledging the gaps in and weaknesses of 
the report.  The report then proceeds to point out, with regard to air pollution control that 
where enforcement measures are inadequate, air pollution may occur.  This is 
commendable.  The point, however, is to indicate precisely where such measures are 
lacking, to give reasons and then to indicate strategies and plans to overcome the gaps 
and weaknesses.  The same applies to pollution in general. 
 
It is also inadequate to focus only on air pollution, pollution in general and the natural 
environment as the report has done.  Section 24, read together with Sections 7(2) and 
184(3), conceives of the environment much more broadly. 
 
The duty “to protect” 
 
The term to "protect" is also adequately conceived by the DEAT as requiring 
establishment of adequate legal and regulatory frameworks and the enforcement of the 
laws.  But in the enforcement of laws, the DEAT should have specifically indicated that 
this involves civil as well as criminal judicial processes, among other measures.  
Environmental impact assessments, as required under the Environmental Conservation 
Act, is a proactive way of "protection" and should have been identified here and 
highlighted. The lack of an independent central regulatory and watchdog body on 
environmental matters is not mentioned.   
 
Nevertheless, with regard to the over-all submission with regard to "protection" of rights, 
the DEAT's report is better than the information on "respect" of the rights.  The air 
pollution part forthrightly indicates that some aspects of the Atmospheric Pollution 
Prevention Act, No. 45 of 1965, may require adjusting to bring it in line with Section 24.  
Lack of electrification is also a danger to the environment, but it is not shown how the 
private sector is responsible for this, and what the government's role is.  Requirements 
for environmental assessment audits to regulate activities of the private sector is pointed 
out, so is reference to regulation of import and export of substances which may endanger 
the atmosphere. 
 
"Pollution control" is better dealt with in that, the list of laws and what they regulate is 
reasonable, even if not as comprehensive as it could have been.  Reference to the Basel 
Convention is commendable.  However, the DEAT fails to mention the Bamako 
Convention which it ought also to sign so that it may provide a leadership example 
within the African regional context.  Once again, the use of environmental management 
and environmental impact assessment are used as strategies for protection. 
 
On the issue of unfair discrimination by private persons, what is reproduced here is 
essentially what is contained in the White Paper on Environmental Management Policy 
for South Africa.  It is not enough to simply re-state the obvious ideal, thinking that 
resources and land belong to all - we know that in reality they are privatised and often 
used for profit without due regard to the environment.  The submission should have been 
more forthright in confronting this present position, and to indicate how some balance 
could be realised. Many major private development initiatives or joint ventures between 
the government and the private sector are a potential threat to ordinary people.  How is 
this addressed?  Some have suggested new legislative initiatives which may be 
considered for many sectors. 
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The duty “to promote and fulfil” 
 
The responsibility of "promotion", is also correctly interpreted in the DEAT's response, 
and here the civil and criminal enforcement processes are recognised.  However, this 
"correct" interpretation is rather narrow as it does not indicate a dynamic and holistic 
approach which may include proper public education and information strategies and 
mechanisms.  This latter point is only addressed later, under "information gathering". 
 
"Promotion" and "fulfilment" are connected to "respecting" and "protecting".  The 
response of the DEAT in this regard appears lengthy but not all of it is relevant and 
informative. 
 
As regards the percentage of the DEAT's budget set aside to promote and fulfil the right 
and what has been spent at the end of the 1997-1998 financial year, the figures are 
provided.  The adequacy or inadequacy of such figures (percentages) cannot be 
determined because the information does not indicate where the rest of the DEAT's 
budgetary allocations are spent.  The same applies to figures for what would have been 
spent at the end of the 1997/1998 financial year because the figures given are in Rands 
and expenditure line items do not necessarily correspond to the categories used for the 
percentages. 
 
Information and public education programmes of the DEAT are provided in some detail 
and include the use of liaison committees (for air pollution control only), educational 
documents (for pollution control), workshops and involvement of NGOs, CBOs, 
organised labour and business.  The public is also invited to comment on various policy 
and legislative proposals.  Other paper-based strategies are also used.  Unfortunately, 
apart from the major policy papers and some extracts of legislation, none of the samples 
of these materials have been submitted. 
 
“Not harmful to health or well-being” 
 
In its conception of the words "not harmful to their health or well-being", the DEAT's 
response is precise but cryptic.  There are three key words here:  "not harmful", "health" 
and "well-being" which should have been explained.  Reference to international 
standards, such as the WHO's conception of the concept 'health', should be embraced.  
Also cross-referencing here to constitutional provisions relating to the right to health and 
dignity, could have helped to broaden the approach. 
 
“Sustainable” 
 
The DEAT's conception of "sustainable" is commendable.  It clearly recognises use and 
conservation of resources as well as the intragenerational and intergenerational 
concepts. 
 
“Justifiable economic and social development” 
 
The conception of "justifiable economic and social development" does not appear to be 
comprehensive and well thought out.  In South Africa, there is a tendency to regard any 
form of construction as "development" and those engaged in such activities as 
"developers".  This is improper.  Here, "justification" for economic development should 
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also be linked to the level of the expected meaning under "justification" in the limitation 
clause. The DEAT ought to have specifically referred to the Development Facilitation 
Act and its environmental requirements, as well as environmental impact assessment 
mechanisms. 
 
7.3 Information systems and information gathering 
 
7.3.1 National Department of Environmental Affairs and Tourism 
 
On information systems and information gathering, the DEAT's report is fairly detailed 
with regard to policies. The response is also systematic, in that it is broken down and 
organised around themes: air pollution control, general pollution control, environmental 
impact management, sustainable development, weather bureau and fisheries. 
 
In terms of information dissemination, which is critical to the independent right of access 
to information and information with regard to administrative justice, the DEAT's 
response appears to indicate that it is more focused on "publications" and computer-
based information systems.  These are not always accessible to a significant portion of 
the population and more innovative and user-friendly methods of communication should 
have been used.  There is no indication of any strategy to cover or gather information in 
press reports on actual daily events. 
 
As far as the scope of information is concerned, the DEAT has not furnished a list of 
legislation that it has in the past identified as critical to its responsibilities. 
 
"Environmental racism" and unequal (class-based) exposure to harmful environmental 
conditions, is well-known and yet the information submitted fails to address this issue as 
far as information gathering and analysis is concerned. 
 
Vulnerable groups 
 
Just as the Third World countries are used as dumping sites for substances and waste that 
are harmful to the environment, so are poor communities, mainly black, condemned to 
live and/or work in environments that are harmful and detrimental to health and well-
being.  This is recognised elsewhere in the DEAT's submission and quite directly and 
specifically under "vulnerable groups".  The problem is that the DEAT's submission 
merely lists 14 categories of population groups and/or circumstances of vulnerability but 
fails to explain the types of problems and strategies for ameliorating their conditions.  
This omission on the part of DEAT is perhaps because of the manner the Protocol is 
phrased. 
 
As far as remedies and measures to address the plight of the vulnerable groups is 
concerned, the DEAT's response points out plans submitted to cabinet, joint 
investigations (research and development) with the Department of Minerals and Energy 
Affairs, and strategies for waste management. 
 
Core minimum obligation 
 
The issue on understanding of the "core minimum obligations" and how implementation 
is reflected in the laws and other measures initiated or put in place by the DEAT, it 
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appears that the formulation in the Protocol repeats some of the earlier guideline points.  
Nonetheless, additional new information is provided here.  The DEAT's response is clear 
but not adequate. 
 
National norms 
 
The DEAT's response on the issue of uniform laws and effective application throughout 
the country once again appears rather unclear.   The response is not satisfactory and 
informative. 
 
People discriminated against in the past 
 
It appears that the concept of "discrimination" is not properly appreciated as involving 
direct and indirect forms, as well as fair and unfair discrimination, as expressed in the 
Constitution. 
 
Laws that have had a negative impact 
 
DEAT's response with regard to recent laws that may have impacted negatively on the 
right to healthy and protected environment merely avoids the question.  The response is 
focused on budgets and vacant positions (finance and personnel issues) and not on the 
laws and their impact. 
 
Structures and mechanisms 
 
The DEAT's approach of putting into place structures and processes to effect legislation 
in line with Section 24 obligations appear to be clear and satisfactory.  The problem, 
however, is that it is not the DEAT alone, which is responsible for the "environment" at  
the national level of government.  Linkages to provincial and local governmental 
structures appear not to be very well streamlined. 
 
Future goals 
 
As far as "future goals" are concerned, the DEAT informs that it has started with audits 
and reviews to determine what future legislative initiatives are appropriate.  But some 
initiatives are already in the pipeline, for example the proposed laws to give legislative 
effect to the Draft Policy and Integrated Pollution and Waste Management Strategy.  The 
main objective is to achieve an "integrated pollution and waste management" regime. 
 
Co-ordination across government departments, which is recognised in this analysis as 
one of the major drawbacks, is to be addressed.  How this is to be done is not precisely 
put and the projected impact is not clearly stated.  The one clearly stated plan is on 
implementation of environmental impact assessment through courses and market-based 
instruments.  The report is very general when it comes to "sustainable development".  
Regulations with regard to "vulnerable groups", especially in the area of endangered 
species, wetlands, biodiversity and fisheries are well presented.  There is also a strategy 
of getting rid of existing laws and other measures which have negative impact on 
peoples' environmental rights, through legal audits. 
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General 
 
The DEAT's report is clear with regard to air pollution control, sea fisheries and the 
weather bureau as far as plans for the immediate future is concerned.  But, this is not a 
comprehensive summary which addresses all areas of the environment covered in the 
report and which specifically related to the operative words:  respect, protect, promote 
and fulfil. 
 
Overall, the submission is a satisfactory first-attempt.  Its strengths, gaps and 
weaknesses, as well as suggestions on how it could be improved are either pointed out or 
suggested in evaluation and analysis. 
 
7.3.2 Provincial Governments 
 
An evaluation of the following provincial governments' reports is provided: Free State, 
Gauteng, KwaZulu-Natal, Mpumalanga, Northern Cape and Western Cape. 
 
7.3.2.1 The Free State 
 
The Free State is one of the provincial governments that have supplied information from 
which the environmental concerns may be culled out.  It throughout communicated with 
the Human Rights Commission about the progress it made in trying to meet the 
obligation. 
 
The information explains the interpretation of the terms "respect", "protect", "promote 
and fulfil", and "access to".  However, the explanations are general and tend to show that 
they were given their ordinary speech meaning; there is reference to Section 24 but only 
pointing out what the DEAT is doing; mention of "health care" (Section 27 of the 
Constitution); and, "healthy environment" in the International Charter of Consumer 
Rights. 
 
Environmental affairs appears to fall between the cracks, as it were.  What is the 
structure of the provincial government and where is environmental affairs placed?  
Consumer rights, agriculture, education, status of women, sports, arts, culture, science 
and technology, health, welfare, local government and housing etc. are covered - 
apparently because of the manner of structure of the provincial government.  The reports 
from these "departments" are relevant to other rights but the focus on Section 24 is 
lacking.  The Free State Department of Health appears to be the "department" which has 
primary responsibility for the environment, but its report, which is part of the 
documentation, does not focus on Section 24 obligations and the Protocol.  It, however, 
identifies its areas of responsibility and the general policies.  One of these is a focus on 
co-operation with local authorities on issues of environmental health service delivery.  
Co-operation with local governments is identified as a problem that impedes realisation 
of goals. 
 
The response of the Department of Local Government and Housing has provided a 
useful response that focuses on specific sections of the Constitution dealing with socio-
economic rights, but Section 24 is omitted. The Department, however, mentions that the 
Development Facilitation Act, No. 67 of 1995 and the Environmental Conservation Act 
(and Amendments) Act No. 115 of 1962 are the laws that "assist" the Department.  Note 
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should be made that with regard to the latter Act, the 1989 legislation (Act No. 73) is not 
referred to. 
 
7.3.2.2 Gauteng 
 
The response of the Gauteng Provincial Government to the Protocol is informed by a 
legal approach and demonstrates an understanding of the socio-economic rights 
obligations from the text of the Constitution as well as its judicial interpretation. 
 
Like the Free State response, the focus covers other socio-economic rights provisions 
except Section 24. It appears that bits and pieces of environmental issues fall into 
different departments (e.g. Housing, Development Planning and Local Government, 
Health and Arts, Culture and Heritage).  This means that no department has primary 
responsibility for Section 24.  Clearly, the Protocol reproduces schedules 4 and 5 of the 
Constitution where "environment", "pollution control", etc. are included.  The lack of 
focus on the environment in a province with serious mining, industrial and waste 
management environmental problems is problematic and should be addressed urgently. 
 
7.3.2.3 KwaZulu-Natal 
 
KwaZulu-Natal is a province with a long coastal line, industrial centres and natural 
resources that provide a context for different environmental challenges.  The response to 
the Protocol is too general and does not focus on the key terms "respect", "protect", 
"promote", "fulfil" in so far as all the socio-economic rights provisions are concerned.  
The environment, and in particular Section 24, is not a focus at all. 
 
The present and future plans include those focusing on tourism, rural services, housing 
etc. These are areas where clear environmental strategies are imperative. 
 
7.3.2.4 Mpumalanga 
 
Mpumalanga Provincial Government has a clear structure responsible for the 
environment - the Department of Environmental Affairs and Tourism. 
 
The Provincial Department of Environmental Affairs and Tourism's (PDEAT) response 
is focused on environmental laws, policies and regulations and is useful.  This 
demonstrates the difference it can make where a particular unit or department is 
specifically charged with responsibilities for Section 24, among others.  The PDEAT's 
response, however, does not highlight Section 24.  Instead its report deals with issues of 
education (Section 29) and then proceeds to focus on conservation and pollution control, 
as well as an accurate identification of national legalisation that it uses in responding to a 
whole range of environmental issues.   
 
The reports of the Agriculture Department, the Health Department and Local 
Government and Housing also have specific information on policies and activities that 
are relevant to the realisation of Section 24 rights.  These, like that of the PDEAT, above, 
do not however systematically respond to the specific requirements of the Protocol with 
regard to Section 24. 
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Overall, the response of the Mpumalanga Provincial Government is encouraging and 
demonstrates that it intended to respond appropriately.  With more interaction, the future 
responses should be expected to be more focused and systematic. 
 
7.3.2.5 Northern Cape 
 
The response of the Northern Cape Provincial Government demonstrates a genuine 
attempt to gather the relevant information from all the departments.  Of those received - 
Environmental Affairs, Development, Social Welfare and Health Department's response 
should have focused on Section 24.  Its report, like that of the Department of Housing 
and Local Government, specifically refers to the terms "respect", "promote", "protect" 
and "fulfil" but in respect to Sections 26, 27 and 29 of the Bill of Rights.  There is 
emphasis placed on welfare of children in the response. The key terms are well 
understood, but the lack of focus on the obligations under Section 24 is worrying. The 
response of the Department of Housing and Local Government mentions the 
Development Facilitation Act, 1995. There is, however, no explanation how this is used, 
and whether or not its provisions regarding the environment are highlighted in policy 
formulation, implementation plans, and the actual implementation. 
 
The information provided by the Department of Transport refers to the policy to promote 
accessible physical and social environment - but without linking these to the 
requirements of Section 24. Similarly, the Department of Work's response refers to a 
plan to use building regulations to upgrade facilities for the Health Department but fails 
to link this to the specific obligations under Section 24. 
 
Overall, the existence of a department or unit charged with environmental affairs is a 
positive sign. However, more information which is focused and systematic as per the 
Protocol ought to have been submitted. 
 
7.3.2.6 Western Cape 
 
The Western Cape Provincial Government only sent a three page response from one 
department - the Department of Health.  Nothing in the communication directly focuses 
on the requirements of Section 24. 
 
7.3.3 Local Governments 
 
Only one local government reported back - The Greater Johannesburg Metropolitan 
Council. 
 
7.3.3.1 Greater Johannesburg Metropolitan Council 
 
The nine-page response by the GJMC is quite to the point in terms of the meaning given 
to the key terms "respect", "protect", "promote and fulfil" and "responsibilities".  The so-
called "negative" and "positive" obligations on the State come out quite clearly. 
 
The focus on the specific rights, like that of the responses from the provinces, relate to 
Sections 26, 27 and 29 but not Section 24.  The response mentions the establishment of a 
Human Rights Information Centre within the Department of Constitutional, Human 
Rights and Legal Services.  The Department promotes human rights through workshops, 
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literature, seminars and other delivery strategies.  It has produced a book called A 
Practical Guide to Human Rights in Local Government and a Pocket Guide of 
Councillors.  The book mentioned does cover issues relevant to Section 24, although a 
copy was not submitted with the report.  The response further mentions the Development 
Facilitation Act (national) and its Urban Regeneration and Integration White Paper. 
 
It is commendable that a local government is awake to the Constitutional and human 
rights responsibilities and is engaged in efforts to meet some of the obligations, including 
a reasonably focused, although not detailed, reporting as required under Section 184(3).  
This example ought to be emulated by other local authorities in the coming year 
 
7.4 General Remarks 
 
Although the environmental protocol identifies the following Departments as relevant 
organs of state: Environmental Affairs & Tourism, Labour, Health, Forestry & Water 
Affairs, only the Department of Environmental Affairs & Tourism responded 
specifically to the Protocol. No report was received from the Department of Labour(a 
report was, however, not asked from this department) and the Departments of Health & 
Water Affairs submitted reports, which dealt with the right to health & water 
respectively. 
 
The Department of Environmental Affairs & Tourism's submission comprises a one 
page cover letter and twenty-five accompanying documents. The cover letter frankly 
indicates that because of time constraints "it was not possible to consult with other 
departments," except in so far as the information contained in the various documents 
may have been the product of "normal co-ordination and interaction between 
departments and provinces." Was the time given not realistic?  At any rate, the DEAT's 
submission has not been informed by an adequate information-gathering process as 
expected in the "Explanatory Memorandum (Environment)", which accompanied the 
questionnaire which was sent to them. 
 
The DEAT's submission is nonetheless quite systematic and has adhered to the nine-
point Protocol. 
 
 
8  Finance 
 
8.1 Department's Understanding of its Obligations in Respect of Socio-
Economic Rights 
 
An important feature of the Bill of Rights is that many of the rights are interrelated and it 
is often difficult to delineate the rights and assign responsibility to specific state organs.  
It can also be stated that the human rights are inextricably interdependent.  Resultantly, 
even when responsibilities are specifically assigned, high levels of co-operation and co-
ordination are required between the relevant departments and between the relevant 
national, provincial and local levels of government if a comprehensive approach to the 
relevant rights are to be assured. 
 
It should also be noted that the Department of Finance does not have an independently 
specified obligation in terms of the fulfilment of these rights, but rather an overarching 
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responsibility to ensure that these rights are taken into account and provided for when 
determining the annual and medium term budgets for the national economy. 
 
It should therefore be noted that, in addition to the inputs provided by the Department of 
Finance, significant reference was also made to the following documentation: 
 
n Department of Finance Budget Review 1998 
n Department of Finance Budget Review 1997 
n Medium Term Budget Policy Statement 1997 
 
As has been stated previously, the rights outlined in the Bill of Rights are generally the 
responsibilities of the stated relevant departments, on national provincial and local levels 
and the Department of Finance's responsibility can be stated as the facilitation of the 
development of and how to implement government's fiscal policy particularly, with 
reference to the fulfilment of its obligations in terms of the rights, how revenue is 
divided between the spending authorities. Additional to this is how revenue is raised and 
how deficits are financed. It is important to mention that the Department of Finance is 
not responsible for delivering services to individuals, but rather plays a facilitating role in 
ensuring that, within the constraints of available resources, sufficient provision is made 
to the relevant departments, on both national and provincial level, so that said 
departments can allocate resources to fulfil their obligations to ensure delivery of the 
rights. 
 
It is therefore not in the domain of the Department of Finance to provide official 
interpretations of concepts such as "access to", "adequate" and "sufficient".  In general, 
however, the Department seeks to ensure that the financing of public resources promotes 
universal access to a full and balanced spectrum of services.  This means that the 
concepts "adequate" and "sufficient" include reference to the relative cost, efficiency and 
effectiveness of public services in meeting social and economic needs. 
 

  The Department views the phrases "progressive realisation" and "progressively 
available"  as recognition of the reality of limited resources and capacity which entails 
that time will be required to move towards comprehensive fulfilment of socio-economic 
rights.  It also implies that socio-economic rights do not imply fixed levels of service 
provision but that standards that can be provided for will change over time because of, 
among other things, increasing resources and wealth available to society.  it also implies 
a recognition that the State need to concentrate on the needs of the poor in the context of 
income inequality. 
 
The Department has not interpreted the terms "access to", "adequate" and "sufficient".  
The definition of these terms is not considered to be the domain of the Department of 
Finance.  It is thus unclear whether the Department does have a comprehensive 
understanding of these terms.  These are rather regarded as the domain of the 
departments responsible for health, welfare and education, and other line functions.   
 
It is, however, relevant that the Budget Review 1998 (section) takes full cognisance of 
the socio-economic rights with specific reference to the obligations to respect, protect, 
promote and fulfil these rights.  Whilst the inputs received from the Department do not 
therefore attempt to define these terms it is apparent that the Department does have a 
comprehensive understanding of these obligations. 
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 In respect of the terms "progressive realisation" and "progressively available", the 

Department recognises that resources and capacity are limited and that time is required 
to fulfil these rights.  It is clear that the Department has an adequate understanding of 
these terms.  The interpretation of these terms may also be said to include that movement 
towards these rights must take place as quickly and effectively as possible. 
 
The input from the Department does not provide any information on expenditure in 
respect of the environment, although it does deal comprehensively with the social 
services.  It is worthwhile noting that budgetary commitment to environmental affairs 
remains comparatively small in view of the fact that protection of the environment is a 
basic human right, as defined in the Bill of Rights. 
 
8.2 The Baseline provided for the Realisation of Socio-Economic Rights 
 
The first feature regarding this issue is in respect of the "relevant right".  Once again, it 
is noted that the Department of Finance does not have any specific obligation in terms of 
realising the rights of individuals.  As such the question cannot be considered as relevant. 
 
8.3 Information Systems to Monitor the Progressive Realisation of Socio- 
Economic Rights 
 
The Department of Finance has reasonably made the assumption that data collection and 
its disaggregation is assumed to be the responsibility of the provinces and national 
departments.  Furthermore, as the Department is not responsible for ensuring the 
realisation of the socio-economic rights, it cannot reasonably be expected that the 
Department measure the extent to which the rights are being realised. 
 

 The Department of Finance does, however, require considerable information resources in 
order to ensure that the budgets are capable, within the available resources, of meeting 
the basic needs of society in general.  To this end, data is received from a number of 
public institutions, as was stated in the previous section by the Department. 
 
The Department of Finance compiles fiscal data on a macro level in order to monitor 
public finance. This data can be classified as revenue (income) and expenditure data.  
Certain provincial data is available on expenditure, but it is useful to note that the 
budgetary process allows for national and provincial departments to develop their own 
budgets.  Resultantly, expenditure data in accordance with race, gender and income level 
is not compiled by the Department. 
 

 It is, however, trite to suggest that this type of information is not taken into account in 
the compilation of annual budgets.  The Department of Finance is responsible for 
allocating resources to the provinces and in order to comply with the principle of 
equitable distribution and to ensure that revenue is divided according to socio-economic 
need and demand for social basis, a formula has been devised which takes into account, 
where relevant, school children, woman, the elderly, the disabled, the poor and rural 
populations.  This formula will be discussed further in the following section of this 
document. 
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As has already been stated, it is beyond the scope of the Department's responsibilities to 
monitor the progressive realisation of the socio-economic rights.  It is relevant though 
that the Department has devised further means through which various bodies can 
contribute to the budget such as the Medium Term Budget.  This allows stakeholders to 
provide inputs into future budgets in respect of their specific needs.  It also allows the 
Department of Finance to glean the information necessary to determine whether future 
budgets will be capable of meeting the basic needs of society. 
 

 A further point worth mentioning is that the new intergovernmental fiscal system allows 
for decentralised budgeting.  This has caused a separation between programming and 
funding and implies that accurate financial management information and effective 
expenditure control, procedures are often absent.  Instituting a new fiscal framework 
with new institutions, rules and policy priorities has proved to be a demanding task and, 
because of backlogs and structural problems left by the past, has resulted in significant 
pressure on, particularly, welfare and education budgets.  Identifying and addressing 
these problems have become priorities for, not only the Department of Finance, but also 
the Department of State Expenditure, the Budget Council and provincial treasuries. 
 
8.4 The Existence of a Coherent Plan or Policy to Address the Realisation of 
Socio-Economic Rights 
 

 The inputs received from the Department of Finance are clear and concise in terms of the 
laws currently being developed to give effect to various aspects of the Constitution and 
the rights contained therein.  It should however be noted that little has been said about 
the other measures currently being adopted to improve/advance the realisation of the 
socio-economic rights. 
 

 For these purposes, one other Department of Finance initiative is worth mentioning.  
Although reference was made in the input from the Department, the following 
paragraphs provide further expansion of the Medium Term Expenditure Framework, one 
of the most significant advances made by the Department to date. 
 

 The MTEF is the initial spending estimate within which the more detailed 1999 Budget 
will be compiled.  It will also serve as a basis for inputs into the 2000 and 2001 Budgets.  
Government departments must plan their spending programmes and accommodate 
proposed policy changes within this medium term expenditure envelope. 
 

 The MTEF is the outcome of a co-operative process, in which political office-bearers 
and officials of national and provincial departments have examined the expenditure 
implications of policy commitments, considered the options available for meeting these 
commitments and made sometimes difficult choices between competing priorities.  The 
advice of the Financial and Fiscal Commission (FFC) has played a cardinal role, 
particularly in the evolution of provincial financing arrangements.  Deliberations in the 
National Economic Development and Labour Council (NEDLAC) have contributed to 
the budget process.  The work of the Parliamentary Portfolio Committee on Finance is 
crucial, both in its oversight of the integrity of the budget and in translating these 
proposals into law. 
 

 The 1998 Budget and the three-year MTEF estimates give effect to the following shared 
commitments: 
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 • meeting the basic needs of the people; 
 • accelerating infrastructure development; 
 • laying the basis for sustained economic growth and job creation; 
 • developing our human resources; 
 • ensuring the safety and security of the citizen and the state; and 
 • transforming the organs of government to reflect the developmental and 

people-centred nature of our democratic state. 
 
8.5 RECOMMENDATIONS 
 
The national Department  provided sufficient and, sometimes, pertinent inputs in terms 
of the information requested by the Commission.  It is, however, acknowledged that the 
Department of Finance is not a department responsible for the realisation of individual 
rights and, as such, some of the questions posed proved to be inadequate to obtain the 
necessary information.  The inputs were consequently somewhat cryptic.   
 
It was also noted that no information was provided by provincial governments, which 
implies that progress on the budgetary reforms aimed at allocating resources to the 
provincial departments, could not be assessed. 
 
It is suggested that brief summaries are provided of all the relevant laws, measures and 
initiatives and that these be provided to the Human Resources Commission in the report.  
It is noteworthy that the Department provided excellent summaries of two relevant items 
of legislation, i.e., the Intergovernmental Fiscal Relations Act and the Division of 
Revenue Bill. 
 
It is suggested that some questions be asked more directly and some be discarded as 
much of the input received was unusable in terms of the brief.  It is furthermore 
suggested that adequate inputs be obtained from the Provincial Governments and, 
possibly, responsible divisions within local government.  Finally, it is suggested that the 
intentions of the Department, in terms of their final response to the protocol, be obtained 
before finalisation of the report to the Human Rights Commission. 
 
                                                        
 


