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CHAPTER 9 
 

RIGHT TO SUFFICIENT WATER 
 
1. INTRODUCTION 
  
Water is a powerful symbol throughout the world, carrying with it ideas of baptism 
and new life, cleansing and healing, and the promise of growth and prosperity.  In 
contrast, in a region of growing demands on a limited resource, the increasing scarcity 
of water could result in devastating conflicts and catastrophes.1  Due to the fact that 
water has become a scarce, limited natural commodity in South Africa and elsewhere 
in the world, its high demand has brought about the need for government to promote 
its proper and efficient usage through reviewing, amending and repealing some of the 
past water laws.  This is aimed at ensuring that this scarce resource sustains the 
current generations and on the other hand, is preserved for future generations. 
 
The right to have access to sufficient water is provided in section 27(1)(b) of the 
South African Constitution.  Section 27(1)(b) read in conjunction with section 27 (2) 
provides that the state must take reasonable legislative and other measures to respect, 
protect, promote and fulfil the progressive realisation of the right to access of water 
within its available resources.  The provision of clean water in sufficient quantities is 
important in its own right, as well as in its implications for health, food security and 
overall economic development.2   
 
While the water programmes since the post apartheid government took over has been 
heralded by many as government’s most successful initiative, there is concern about 
the methods that have been used, consultation processes, the use of privatisation 
schemes, and most importantly the sustainability of operation and maintenance of 
completed projects.3  All in all, the 1996 Constitution of the Republic of South Africa 
places a duty on all the spheres of government to work together in order to ensure that 
the well-being of the people of the republic is secured.4 
 
Most international and regional instruments do not explicitly recognise the right to 
sufficient water.  Specific provisions on the right to water are found in the 
International Convention on the Elimination of All forms of Discrimination against 
Women (CEDAW) and Draft Protocol to the African Charter on the Rights of 
Women.5  CEDAW recognises the right of women in rural areas to enjoy adequate 
living conditions, particularly in relation to sanitation and water supply.6  The right to 
water is also provided for in the Copenhagen Declaration and Programme of Action 
that States are supposed to focus their efforts and policies to provide basic needs for 

                                                        
1 White Paper on Water Policy for South Africa, 1997, Speech by the previous Minister of Water 
Affairs and Forestry, Professor Kader Asmal. 
2 Monitoring Socio-Economic Rights in South Africa, see http://www.case.org.za/htm/soceco3.htm, p. 
55. Site visited on 11/09/02.  
3 Ibid. 
4 The Constitution of the Republic of South Africa, Act 108 of 1996, chapter 3. 
5 Article 17(1)(a) of the Draft Protocol recognises the right to have access to nutritious and  
Adequate food.  In this regard State parties to this Protocol shall take appropriate measures to provide 
women with access to clean water. 
6 Article 14(2)(h) of the Convention of Elimination of Discrimination Against Women, 1981.  
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all.  The efforts should be directed at providing safe drinking water and sanitation to 
everyone.7  
 
The provisions mentioned above confirm the fact that there is a link between food, 
water, environment, housing and health.  Although the right to sanitation has no 
explicit provision in the Constitution, it can be derived from section 24(a), read 
together with the right to have access to sufficient water, that people have a right to 
sanitation.  Therefore, this places an obligation on the State to provide clean drinking 
water for human consumption, conserve water and provide basic services for 
sanitation for the protection of the environment.  Water is essential for human survival 
and must be protected against contamination and unhygienic environmental practices 
for drinking purposes.  
 
The purpose of the chapter is to give a brief summary of the analysis of the 
government’s responses mandated with the right to water.  The two departments 
responsible for the provision of water in the country are the Department of Water 
Affairs and Forestry (DWAF) and the Department of Provincial and Local 
Government (DPLG) and its provincial subsidiaries.  The report will outline the 
developments that took place during the period under review for both these 
departments.  Using the Constitution and the interpretation of its provisions in the 
Grootboom case, and applicable international instruments, the report will provide an 
analysis of measures instituted by the government departments during the said 
reporting period to ‘progressively realise the right’ of access to sufficient water.    
 
2. POLICY DEVELOPMENTS AND PROGRAMMATIC MEASURES 
 
National Sphere 
 
DEPARTMENT OF PROVINCIAL AND LOCAL GOVERNMENT (DPLG) 
 
The DPLG reported that the following is the measure instituted for the period under 
review:  
 
Municipal Service Partnership (MSP)  
 
The MSP's main aim is to provide a clear policy framework within which to influence 
and gather the resources of public institutions, non-governmental organisations 
(NGOs), community based organisations (CBOs), and the private sector towards 
meeting the country’s overall development objectives.  The policy proposes that 
municipalities look for innovative ways of providing and accelerating the delivery of 
municipal services. 
 

                                                        
7 UNDP Copenhagen Declaration on Social Development Commitment No. 2, para (b). 
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Table 1   Programmes instituted by the DPLG  
Program 
me/ 
Projects 

Policy on which 
programme/ 
Project is based 

Objective(s) Beneficiaries Achievement(s) 
or Goal(s) 
attained 

Municipal 
Partnership 
Capacity Building 

MSP Enhance capacity 
of municipalities 
to structure 
service 
partnerships 

Municipalities, 
NGOs, CBOs 

Since the 
programme was 
introduced over 
1000 municipal 
officials and 
councillors have 
been trained on 
MSP techniques 

Municipal 
Infrastructure 
Investment Unit  

MSP To persuade the 
private sector to 
invest in 
municipalities 

Municipalities Over 6 million 
people have 
received water 
and sanitation 
through 
partnerships  

Consolidated 
Municipal 
Infrastructure 
Programme 
(CMIP) 

Municipal 
Infrastructure 
Investment 
Framework 
(MIIF) 

To minimise 
infrastructure 
backlogs 

Municipalities People have 
received water, 
sanitation, public 
lighting and 
people have been 
employed and 
SMMEs have 
been established 

 
Consolidated Municipal Infrastructure Programme (CMIP) 
 
The CMIP is also aimed at contributing to other government strategic and intervention 
policy objectives, which include:  
 

• The utilisation and empowerment of affirmative business enterprises. 
• The targeting of the most vulnerable communities and sectors of society such 

as women, youth and the disabled for job creation. 
• Implementation of those projects identified by municipalities aimed at 

benefiting the most needy communities.  
 
DEPARTMENT OF WATER AFFAIRS AND FORESTRY (DWAF) 
 
The following measures were reported by DWAF to have been introduced during the 
current reporting period: 
 
Free Basic Water (FBW) Policy 
 
The primary intention of the free basic water policy is to alleviate poverty by ensuring 
that no one is denied access to a basic water supply.  Underlying this is the 
recognition that it will improve community health and free women from drudgery.  
This programme was initiated by DWAF in December 2000 and brought out a 
policy/strategy document.  The reason for embarking on this programme was 
precipitated by the realisation that many local authorities were unable to provide basic 
water free of charge to those who were unable to pay; a requisite of them by DWAF’s 
Water Services Act and Constitution.   DWAF reported that to date, 57 percent of 
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South Africans are receiving free basic water and that 214 of the 309 municipalities 
are already implementing the FBW Policy.8 
 
White Paper on Basic Household Sanitation of September 2001 

 
Whilst included in the environmental protocol, the above policy is also covered under 
the right to adequate water.  In terms of the Water Services Act of 1997, “water 
services” include “water supply and sanitation services”. This policy highlights how 
poor sanitation impacts on the health, living conditions and the environment.  It 
focuses specifically on the provision of a basic level of household sanitation to mainly 
rural communities and informal settlements.  Furthermore, it ensures that sanitation 
improvement programmes are adequately funded, and that mechanisms are put in 
place intended to monitor its implementation.  

 
Water Services Capital Programme 

 
The above programme is based on the White Paper for Basic Household Sanitation of 
September 2001 and is aimed at benefiting the poor communities from both the rural 
areas and informal settlements.  Its main objective is to align DWAF’s functions with 
local government’s planning framework and other legislation in order to provide basic 
level of household sanitation for the above.  DWAF reported that during the current 
reporting period, approximately 1, 897, 896 people and 61, 356 households got access 
to basic water supply and sanitation respectively.  
  
Provincial Sphere - DPLG 
  
The Eastern Cape and Free State Department of Local Government and Housing did 
not provide information on the policy measures, and no explanation was provided for 
the lack thereof.  The Mpumalanga Department of Local Government, Traffic Control 
and Traffic Safety reported that the provision of water is not the core function of the 
Department.  The measures instituted and being implemented by the other provincial 
departments are mainly the CMIP and the National Cholera Strategy. 
 
CMIP 
 
The Gauteng, Limpopo, Northern Cape and the Western Cape departments reported 
that they are continuing to implement the CMIP.  The CMIP is meant to provide 
capital grants to municipalities in order to fund the installation of new or upgrade 
infrastructure and services for low-income groups.  In Limpopo, the achievements for 
the period under review include a total of 295 projects being implemented, of those 
179 have been completed.  To date, 116 water projects were supported by the CMIP 
budget of R214 million, and 28 sanitation projects to the value of R39 million.  The 
total CMIP grant was R347 million, and to date R295, 3 million has been spent. 

                                                        
8 Section 9(1) regulations in terms of the Water Services Act  of 1997, provides for free basic water 
supply. According to these s 9(1) regulations, 25 litres of portable water per day must be provided for 
each individual or when calculating it in terms of households, 6 kiloliters of portable water should be 
provided per household per month.  This should be done at a flow rate of not less than 10 litres per 
minute, within 200 metres of a household and with effectiveness such that no consumer is without a 
supply for more than seven full days in any year.    
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In the Western Cape during the reporting period the CMIP was restructured for the 
prioritisation of projects being transferred from the Provincial Administration to the 
District Municipalities.  Also during the period under review 76 water projects were 
undertaken, of that total 55 were undertaken during the year 2000/2001 and the 
remaining 21 were for the year 2001/2002.  This resulted in 855 198 people benefiting 
from the projects, of those 340 102 were for the year 2000/2001 and 515 102 were for 
the year 2001/2002.  

 
National Cholera Strategy 
 
Only the KwaZulu-Natal Department of Traditional and Local Government Affairs 
reported on the above measure.  The department indicated that the above measure was 
developed in response to the cholera outbreak in the province and was also in line 
with the National Cholera Strategy launched in 2001.  The department indicted that it 
developed the Provincial Policy Framework, Strategy and a Methodology to 
operationalise the policy and strategy for the management of the cholera epidemic.  
The policy was developed as part of the KwaZulu-Natal Cholera Management 
Project, whose main objective is to assist in the containment of the present cholera 
outbreaks, curtailing its spreading to other areas not yet affected and to prevent future 
outbreaks within the province.  The communities that would benefit are those in the 
cholera hotspots.  The department’s achievement during the period under review is 
that cholera infections are currently less than 10 percent as compared to the period 
1999/2000.  
 
3. LEGISLATIVE MEASURES 
 
National Sphere 
 
DPLG 
 
The legislative development that took place during the reporting period in order to 
realise the right to have access to sufficient water, is the following: 
 
Municipal Systems Act No. 32 of 2000 
 
The DPLG reported that the Municipal Systems Act provides the legislative 
framework for the Municipal Services Partnership Policy.   
 
DWAF 
 
Below are the legislative measures that occurred during the reporting period intended 
for the realisation of the right in question: 
 
Promulgation of section 9(1) regulations  
 
During June 2001 regulations were promulgated in terms of section 9(1) of the Water 
Services Act, 1997 (Act No. 108 of 1997), referred to as the “section 9(1) 
regulations”.  These regulations set compulsory national standards and measures to 
conserve water. 
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Promulgation of section 10(1) regulations  
 
During July 2001 regulations were promulgated in terms of section 10(1) of the Water 
Services Act, referred to as the “section 10(1) regulations”.  These regulations set 
norms and standards in respect of tariffs for water services. 
 
Provincial Sphere - DPLG 
 
KwaZulu-Natal instituted the Draft Provincial Water and Sanitation Bill, 2002.  The 
Bill draws from the provisions of the Constitution and Water Services Act, for the 
functions and powers of provincial departments.  The Eastern Cape, Free State, 
Gauteng and Northern Cape departments did not institute new legislation during the 
period under review.  
 
4. BUDGETARY MEASURES 
 
National Sphere 
 
Total budget allocation 
 
DPLG 
 
Table 2  Total budget allocation  

Year Total allocation in 
Rand(s) 

Projected 
expenditure in 
Rand(s) 

Actual expenditure in 
Rand(s) 

2000/2001 3 812 691 000 - 3 647 651 000 
2001/2002 4 373 734 000 - 4 653 066 000 

The dash (-) in this table and tables to follow denotes that the information requested was not made 
available to the Commission 
 
Variance(s) 
 
The above department failed to account for the variances experienced by the 
department over the above two financial years.  Referring to table 2 above, it can be 
deduced that DPLG’s budget allocation had nominally increased between the 
2000/2001 and 2001/2002 financial years.  Furthermore, deducing from the same 
table, for the financial year 2000/2001, an amount estimated at R165 040 000 was 
under-spent by the above department, whilst an estimated amount of about R279 332 
000 was over-spent during the 2001/2002 financial year, reasons of which were not 
provided.  This is under no circumstances acceptable due to the simple reason that 
both the committed under- and over-expenditure by the above department was under 
no circumstances insignificant, both in real and in nominal terms. 
 
Consolidated Municipal Infrastructure Programme (CMIP) 
 
The DPLG provided the following information on the CMIP budgetary9 allocation for 
the period under review.  

                                                        
9 According to DPLG funds are allocated to the District Municipalities on a poverty-based formula in 
terms of the Division of Revenue Act No 1 of 2001.  CMIP provides the basic level of services to the 
low-income households earning less than R3 500 a month. In support of rural and urban development 
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Table 3  Budget allocation for the CMIP 
Year Total allocation in 

Rand(s) 
Projected 
expenditure in 
Rand(s) 

Actual expenditure in 
Rand(s) 

2000/2001 883 000 000 883 000 000 851 070 000 
2001/2002 1 025 980 000 1 002 010 000 1 009 640 000 

 
Variance(s) 
 
DPLG attributes lack of capacity within some municipalities, including the 
unreasonable long time that elapses in the review of environmental impact assessment 
(EIA) reports, as the major contributory factors, which resulted to the above over- and 
under-spending the department experienced during the past two financial years.  The 
department further indicated that capacity-building programmes at municipal level 
were amongst measures instituted by DPLG aimed at addressing the above. 
 
DWAF 
 
Total budgetary allocation 
 
Table 4  Total budgetary allocation 

Year Total allocation 
in Rand(s)  

Per capita 
allocation in 
Rand(s) after 
inflation 
adjustments 

Projected 
expenditure in 
Rand(s)  

Actual 
expenditure in 
Rand(s)  

2000/2001 3 177 330 000 3 177 330 000 3 177 330 000 3 041 185 000 
2001/2002 3 518 441 000 3 518 441 000 3 518 441 000 3 477 798 000 

 
Variance(s) 
 
DWAF reported that the variances were very minimal and insignificant, which is not 
true when referring to the table above.  DWAF further failed to defend any over- 
and/or under-spending experienced by the department during the financial years 
2000/2001 and 2001/2002 respectively, since estimated amounts of about R136 145 
00 and R70 643 000 were not spent between the 2000/2001 and 2001/2002 financial 
years.   
 
The department also failed to indicate, which measures the department has put in 
place aimed at addressing the inadequate budget, any over- or under-spending and the 
impact this over- or under-spending had on the realisation of the right in question 
during the reporting period.  This is under no circumstances as both in real and 
nominal terms the above un-spent amounts are very significant. 
 

                                                                                                                                                               
an additional amount of R300 million has been given to the CMIP for funding the nodal areas during 
the 2002/03 financial year. 
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Integrated Water Resources Management 
 
Table 5  Integrated Water Resources Management 

Year Total 
allocation in 
Rand(s)  

Allocation as 
a % of the 
department’s 
total revenue 

 Per capita 
allocation in 
Rand(s) after 
inflation 
adjustments 

Projected 
expenditure 
in Rand(s) 

Actual 
expenditure 
in Rand(s)  

2000/2001 89 654 000 2 89 654 000 - 77 568 000 
2001/2002 81 177 000 2 81 177 000 - 73 967 000 

 
Variance(s) 
 
With regard to any over- or under-spending experienced by the department, DWAF 
indicated that the figures were insignificant and had little impact if any at all on the 
realisation of the right in question.  Referring to the table above, amounts estimated at 
R12 086 000 and R7 210 000, which were not spent for both the 2000/2001 and 
2001/2002 financial years, are definitely not insignificant both in real and nominal 
terms.  
 
Furthermore, DWAF elaborated that whatever under-spending the department 
experienced was due to unfilled vacancies in key positions and also to the transference 
of funds to other priorities within the department. 
 
With regard to vulnerable groups, the department highlighted that the above 
programme is responsible for the development of policy and regulations regarding 
water quality management, water utilisation, catchment management and water 
conservation and that it is not directly responsible for the delivery of services on the 
ground.  The department further indicated that all policies and regulations developed 
under this programme takes into account the needs of previously disadvantaged 
groups as specified in the National Water Act 36 of 1998. 
 
Water Resources Development 
 
Table 6  Water Resources Development  

Year Total 
allocation in 
Rand(s)  

Allocation as 
a % of the 
department’s 
total revenue 

 Per capita 
allocation in 
Rand(s) after 
inflation 
adjustments 

Projected 
expenditure 
in Rand(s) 

Actual 
expenditure 
in Rand(s)  

2000/2001 329 609 000 10 329 609 000 - 325 797 000 
2001/2002 363 201 000 10 363 201 000  359 190 000 

 
Variance(s) 
 
With reference to the above programme, DWAF failed to account for any variances 
experienced by the department for the above respective financial years.  According to 
the table above, amounts estimated at R3 812 000 and R4 011 000 were not spent 
between the 2000/2001 and 2001/2002 financial years.  Both in real and nominal 
terms these are fairly enough significant amounts that can be accounted for. 
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With regard as to whether the above programme does cater for the needs of the 
vulnerable groups, DWAF indicated that the dams that were constructed within the 
given budget were primarily meant to address the needs of such groups; especially 
those disadvantaged communities in rural areas.  
 
Furthermore, the department indicated that during the current period, it embarked on a 
project of constructing Inyaka (completed during 2002) and Nandoni (still under 
construction) dams.  The former intended for providing water for water supply to rural 
and poor communities, whilst the latter, provided water for rural water supply and 
agriculture to resource poor farmers in ex-homeland areas of Lebowa and Gazankulu. 

Water Services  
 
Table 7  Water Services 

Year 
Total allocation 
in Rand(s)  

Allocation as % 
of the 
department’s 
total revenue 

Projected 
expenditure in 
Rand(s)  

Actual 
expenditure in 
Rand(s)  

2000/2001 97 146 000 3 - 63 085 000 
2001/2002 75 766 000 2 - 67 497 000 

 
Variance(s) 
 
According to the department, variances were very minimal and therefore insignificant. 
This is not true, not when the department has under-spent by amounts estimated at 
R34 061 000 and R8 269 000 towards the above programme between the 2000/2001 
and 2001/2002 financial years; the under-expenditure committed was under no 
circumstances minimal or insignificant, both in real and in nominal terms. 
 
Regional Implementation 
 
Table 8   Regional Implementation 

Year 
Total allocation 
in Rand(s)  

Allocation as % 
of the 
department’s 
total revenue 

Projected 
expenditure in 
Rand(s)  

Actual 
expenditure in 
Rand(s)  

2000/2001 1 932 462 60 1 932 462 1 941 989 
2001/2002 2 225 663 63 2 225 663 2 195 697 

 
Variance(s) 
 
The department indicated that the variances were due to an increased budgetary 
allocation, aimed at enhancing the delivery of services.  With regard to making any 
provision(s) to the vulnerable and/or marginalised, the department indicated that the 
programme for delivery of basic services is primarily aimed at the provision of 
services to the poor rural communities. 
 
With regard to whether the budget allocated was or was not adequate in order to 
render services efficiently, DWAF indicated that the budget allocated was not 
adequate for all the services to be carried out efficiently, and that the department had 
to source more funding from donors.  DWAF also indicated that there was no 
significant over- or under-spending by the department during the reporting period.  
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Provincial Sphere  
 
DPLG 
 
The only provinces that provided information on the total budget allocation were the 
Free State, KwaZulu-Natal and the Northern Cape, as summarised in the table below.  
The other provincial departments did not provide reasons for the lack of information.  
 
Table 9   Departmental budget allocation for provinces 

Province  Year Total allocation 
in Rand(s)  

Projected 
expenditure in 
Rand(s) 

Actual 
expenditure in 
Rand(s) 

2000/2001 58 820 000 58 820 000 58 820 000 Free State 
2001/2002 81 090 000 81 090 000 81 090 000 
2000/2001 - - - KwaZulu-Natal 
2001/2002 1 800 000 1 800 000 1 800 000 
2000/2001 125 955 000 - 124 908 000 Northern Cape 
2001/2002 144 743 000 - 139 985 000 

 
Variance(s) 
 
The Free State Department of Local Government and Housing indicated in its report 
that the variance is due to un-spent funds for projects that could not be completed 
during 2001/2002.  Reasons as to why the projects could not be completed were not 
furnished.   
 
In terms of the vulnerable groups the department reported that projects target low-
income groups, but most of their projects benefit communities as a whole.  The 
department highlighted that the budget is never adequate; the reason being that the 
demand is greater than the supply.  The transition within the municipalities resulted in 
funds being under-spent, owing this to the District Councils, which were still 
adjusting to the new CMIP process.  
 
The KwaZulu-Natal Department of Traditional and Local Government Affairs 
reported that the provision of water is not its core function and that the total allocated 
budget was adequate in order for the department to ensure that the right to have access 
to sufficient water is realised.  
 
In addition to the information in table 4 above, the Northern Cape Department of 
Local Government and Housing reported that the allocation as a percentage of the 
GGP nominally increased from 0,013 in the year 2000/2001 to 0,015 in the year 
2001/2002.  Furthermore, the department indicated in its report that the budget was 
inadequate for the provision of services; hence more funds were requested through the 
provincial budget process.  There was under-spending on conditional grants due to 
vacant posts not being filled, and professional and special services roll-over.  
However, this under-spending did not have any significant impact on the realisation of 
the right.  
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Consolidated Municipal Infrastructure Programme 
 
Table 10  Budget allocation for CMIP at provincial level 

Province  Year 
 

Total allocation 
in Rand(s)  

Projected 
expenditure in 
Rand(s) 

Actual 
expenditure in 
Rand(s) 

2000/2001 145 300 000 145 300 000 145 300 000 Eastern Cape 
2001/2002 238 190 000 237 860 000 237 860 000 
2000/2001 186 282 000 191 600 000 186 279 582 KwaZulu-Natal 
2001/2002 219 516 000 219 516 000 219 516 000 
2000/2001 90 022 000 90 022 000 90 022 000 Limpopo 
2001/2002 94 405 000 94 405 000 94 405 000 
2000/2001 19 830 000 - 19 830 000 Northern Cape 
2001/2002 39 230 000 - 39 230 000 
2000/2001 86 724 000 86 724 000 86 724 000 Western Cape 
2001/2002 77 010 000 77 010 000 77 010 000 

 
Variance(s) 
 
In the Eastern Cape, approximately 80 percent of the CMIP projects are in the rural 
areas targeting low-income groups and those living in informal settlements.  For the 
period under review, the department indicated that the budget for the provision of 
access to sufficient water was adequate.  The KwaZulu-Natal Department of 
Traditional and Local Government Affairs indicated that additional funds had to be 
requested from the DPLG, due to the fact that the need for services was greater than 
the allocation.  In the Northern Cape, a very large proportion of the programme is 
dedicated to the rural areas and informal settlements.  CMIP has served 437 982 
beneficiaries in rural areas and 591 074 in urban areas.10  Approximately 48 percent of 
the funds were spent in rural areas.  The budget was inadequate for the above-
mentioned programme because of the demand.   
 
The largest surface area characterises the Northern Cape province and the smallest 
population compared to other provinces, but the allocation from national is population 
based and as a result there are not enough resources to cover the needs of the 
province.  Therefore, the department requested counter funding from municipalities in 
order to address budget inadequacy.  It was also indicated by the department that with 
regard to the provision of water, some progress has been made.  
 

                                                        
10 No clear indication was given for the year or period.  
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CMIP - Water Projects  
 
Table 11  Allocation for CMIP - Water Projects  

Province  Year Total allocation in 
Rand(s)  

Actual expenditure in 
Rand(s) 

2000/2001 73 702 569 73 702 569 Eastern Cape 
2001/2002 90 660 948 90 660 948 
2000/2001 33 540 000 33 540 000 Free State 
2001/2002 39 569 000 39 569 000 
2000/2001 102 000 000 102 000 000 KwaZulu-Natal 
2001/2002 155 000 000 155 000 000 
2000/2001 27 770 000 27 770 000 Northern Cape 
2001/2002 14 670 000 14 670 000 
2000/2001 32 927 000 32 927 000 Western Cape 
2001/2002 12 580 000 12 580 000 

 
Variance(s) 
 
The budget was inadequate because the need for water in KwaZulu-Natal exceeds the 
allocated amount of R3 billion.   
 
CMIP - Sanitation Projects 
 
Table 12  Allocation for the CMIP - Sanitation Projects at provincial level 

Province  Year Total allocation in 
Rand(s)  

Actual expenditure in 
Rand(s) 

2000/2001 8 039 281 8 039 281 Eastern Cape 
2001/2002 22 700 728 22 700 728 
2000/2001 5 433 000 5 433 000 Free State 
2001/2002 9 067 000 9 067 000 
2000/2001 18 820 000 18 820 000 KwaZulu-Natal 
2001/2002 9 680 000 9 680 000 
2000/2001 7 705 400 5 918 725 Limpopo 
2001/2002 15 220 188 7 703 696 
2000/2001 5 820 000 5 820 000 Northern Cape 
2001/2002 3 880 000 3 880 000 
2000/2001 20 150 000 20 150 000 Western Cape 
2001/2002 18 190 000 18 190 000 

 
Variance(s) 
 
The above provinces did not report on any variances. According to the table above, 
with the exception of the Limpopo province, most provinces utilised their entire 
allocated budget towards the implementation of the above project.  During the 
financial years 2000/2001 and 2001/2002 respectively, R1 786 675 and R7 516 492 
amounts were not spent by the above province and reasons as to why these funds 
could not be spend towards the above programme were not furnished to the SAHRC 
by the responsible department.  This is under no circumstances acceptable, as the 
above under-expenditure committed is under no circumstances insignificant, both in 
real and in nominal terms. 
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5. INDICATORS 
 
DPLG 
 
Table 13  Indicators - Water Projects 

Category      Total (%) 
Number of households with piped water 78.1 
Number of households that do not have piped water  21.8 
Number of households with water sources within the following distance: < 200m 22.3 

 
 
Table 14  Free Basic Water (FBW) 

Category Total EC 
(%) 

FS 
(%) 

GP 
(%) 

MP 
(%) 

KZ
N 
(%)  

NC 
(%) 

LP 
(%) 

NW 
(%) 

WC 
(%) 

Population  100 100 100 100 100 100 100 100 100 100 
Poor population 69 69 70 51 100 62 68 79 71 52 
Population served by 
FBW 

56 29 105 83 57 38 50 36 54 88 

Poor population 
served by FBW 

18 34 83 N/A 12 35 3 N/A 9 100 

 
 
Table 15  Indicators - Sanitation Projects 

 Total (%) 
Number of households with flush toilets  46.5 
Number of households that do not have flush toilets 53.5 
Number of flush toilets installed in the year - 
Number of households using Ventilation Improved Pit latrines (VIPs) 7.6 

 
The DPLG does not have all the above information available, however the department 
indicated that the required data is being collected through the MIIF, which is currently 
under revision and has the relevant information on the levels and distribution of 
services both in rural and urban areas.  
 
DWAF 
 
DWAF indicated that the department measures basic access to water as defined in the 
Water Services Act of 1997 and sections 9 and 73 regulations of the same 1997 Act. 
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Table 16  Indicators-Water Projects Progress (April 2000-March 2002)11 
      Total Urban Rural 
Number of households with piped water in 
house or yard as at March 2002. 

5 390 902*  4 620 511  1 310 391 

Number of households that do not have piped 
water in house or yard as at March 2002. 

3 694 618  456 974  3 237 644  

Number of taps installed for individual 
households in the period April 2000 to March 
2002. 

220 500  210 000  10 500  

Number of communal taps installed in the 
period April 2000 to March 2002  

203 000 45 000 158 000  

Number of households with water sources within the following distances  
a) < 200m 7 625 000 4 830 000 2 795 000 
b) < 300m 200 to 500m 800 000 250 000 550 000 
c) < 500m - - - 
d) < 1000m >500m 1 200 000 - 1 200 000 
e) > 1000m - - - 

*: The figure supplied by DWAF was not precise, from the table above, it should read as 5 930 902, 
that is, the sum of figures assigned to urban and rural areas.  
 
In the table below, DWAF provided the requested information in numbers not in 
percentages as was requested. 
 
Table 17  Free Basic Water (FBW) 

 Total EC  FS  GP  MP  KZN   NC  LP  NW  WC  
Popula
tion 
(P)  

45 152 
600 

6 876 
131 

3 791 
602 

7 328 
081 

4 078 
555 

8 414 
727 

743 
693 

5 888 
628 

3 901 
475 

4 129 
683 

Poor P 30 721 
000 

5 035 
000 

2 150 
249 

4 088 
910 

3 199 
291 

5 760 
943 

55409
2 

4 728 
797 

2 909 
361 

2 294 
270 

P 
served 
by 
FBW 

25 966 
000 

2 081 
079 

3 173 
159 

6 668 
206 

1 786 
872 

3 496 
853 

369 
604 

2 168 
793 

2 283 
682 

3 937 
787 

Poor P 
served 
by 
FBW 

*7 477 
345 

1 630 
039 

1 120 
908 

*0 396 
664 

1 997 
096 

*0 *0 46 775 2 285 
863 

*: This figure could not be precise, since according to the above table not all provinces provided the 
SAHRC with the requested information. 
 
 
 
 
 
 

                                                        
11 The above department indicated that it is in the process of compiling a National State of the Water 
Sector report through integrating progress of all the national departments and local authorities dealing, 
to some extent, with the right in question. The department indicated that because of that, the above 
information might therefore still need to be refined after all the information from the said departments 
has been collated. 
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Table 18  Sanitation Projects Progress 
 Total Urban Rural 
Number of households 
with flush toilets 

4 608 704 4 147 833 460 870 

Number of households 
that do not have flush 
toilets as of March 
2002. 

5 016 816 929 652 4 087 162 

Number of toilets 
installed in the year 
(Period April 2000 to 
March 2002). 

44 099 44 099 - 

Number of households 
using VIPs as at 
March 2002. 

+/- 300 000 200 222 100 000 

Number of VIPs 
constructed in the 
period April 2000 to 
March 2002. 

+/- 147 000 88 000 59 000 

 
Provincial Sphere - DPLG 
 
The Eastern Cape Department of Local Government (ECDH) only provided 
information on the number of households with piped water, households with no piped 
water and those households with taps in the yards, the numbers of which are 377 778; 
207 463 and 32 380 respectively.   Furthermore, the above department also indicated 
in its report that there are 74 416 households with a water source which is greater than 
200 metres, and 93 885 with a water source which is more than 300 metres away from 
their homes.  
 
With regard to the Northern Cape province, it was indicated in its report that the 
CMIP database does not provide information as requested. However, the provincial 
DPLG indicated that within the province, about 92 913 households do have access to 
piped water in opposition to 32 511 households that do not have access to piped 
water.  
 
6. NATIONAL ACTION PLAN FOR THE PROMOTION AND PROTECTION 
OF HUMAN RIGHTS (NAP) 
 
National Sphere 
 
DPLG 
 
The DPLG indicated in its report that the information requested in terms of the 
National Action Plan is not available.  The only information provided by the 
department was that 45,9 percent of households do not have access to basic sanitation 
facilities such as pit latrines.  Of those 75 percent live in urban areas, and 25 percent 
live in the rural areas.  
 
Progress achieved to improve the right to have access to sufficient water includes the 
DPLG completing 1 482 projects to the value of R4, 3 billion, as part of the CMIP. 
Approximately 3 million households that had previously no access to a basic level of 
service are already benefiting from the different project categories provided by CMIP 
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viz., water, sanitation, roads, storm-water, solid waste, community lighting and 
community facilities.  During this process, greater support has been given to rural 
development as 56 percent of CMIP funds are allocated to projects implemented in 
rural areas.   
 
Presently more than 50 percent of the CMIP funds are allocated to water projects 
particularly in the rural areas, targeting mainly women who are the most vulnerable 
group.  At the time of compiling the report, the DPLG had a national average of only 
16 percent of women employed in the CMIP projects.  This figure is still far less 
compared to the national target of 30 percent.   
 
The Northern Cape, however, is the only province, which boasts 45 percent of women 
employed within the CMIP projects.  The CMIP projects are aimed at alleviating 
poverty by using labour-intensive construction methods and maximising job-creation 
opportunities, especially with regard to single-headed households, women, youth and 
people living with disabilities.  Through the CMIP projects, the DPLG managed to 
create 14-million person days of short and long term employment for skilled, semi-
skilled and local labourers during the construction of the projects.  However, 
permanent jobs are mainly at operational and maintenance level for engine pumps in 
rural water schemes. 
 
With regard to the Eastern Cape province, it has been reported that about 376 234 
households have access to flush toilets, whilst 209 007 households still have no access 
to flush toilets facilities and about 6 976 households are still using the VIP latrines. 
 
DWAF 
 
Table 19  National Action Plan 

 Total Urban Rural 
Number of households that do not have access to 
basic sanitation facilities like pit latrines 

3 663 000 663 000 3 000 000 

Number of households with taps that are not in 
working order 

* * * 

Number of communal taps that are not in working 
order 

* * * 

Number of households that rely on carriers/ tankers 
for access to water 

* * * 

Number of households that rely on water from 
boreholes/rain-water tanks for access to water 

* * * 

Number of households that rely on water from 
dam/river/stream/spring 

* * * 

Number of flush toilets installed in the year and have 
since fallen into disrepair due to overload in use 

* * * 

*: DWAF is currently undertaking a functional assessment of all DWAF’s schemes and will receive 
similar information for all local authority schemes via the WSDPs, a consolidated figure can then be 
determined for the sector as a whole and as a rural/urban split. 
 
The National Action Plan identifies numerous challenges with respect to the right of 
access to sufficient water that needs to be addressed.  It provides information as per 
table above. 
 



Right to have Access to Sufficient Water – Period: 2000 - 2002 

 399

The only information provided by DWAF with regard to the above is with regard to 
the number of households that do not have access to basic sanitation facilities like pit 
latrines of which 18.1 percent was from urban whilst 81.9 percent from rural areas.  
 
From the above information, it is obvious that government should try to channel its 
resources to the rural areas in order to improve the sanitation situation and improve 
the lives of the communities within those areas, as the 81.9 percent figure is rather 
high.  It is important for government to target its programmes to rural areas and not 
just concentrate only in urban areas, as the rural communities, being categorised as 
being vulnerable and previously disadvantaged are also protected by the country’s 
Constitution. 
 
7. CRITIQUE 
 
Policy and/or legislative measures 
 
DPLG 
 
The provision of the right to have access to sufficient water needs a collaborative 
effort from different governmental and non-governmental organisations.  Therefore, 
the measure instituted by the Department of Provincial and Local Government 
(DPLG) is seen as a positive initiative to ensure access to services.  The problem of 
lack of basic services is so immense that government would not be able to do it alone, 
if it wants to ensure that every citizen has access to water.  Therefore, the Municipal 
Service Partnerships (MSPs) will ensure the rapid delivery of services, which is 
especially important because in some areas there already is an outbreak of cholera.  
Furthermore, the policy through the Municipal Partnership Building Programmes will 
enhance the capacity of municipalities to structure service partnerships.   
 
The MSP and the CMIP are reasonable measures, and with proper implementation 
will be effective as defined by the Grootboom judgement and international 
instruments,12 because they will ensure the facilitation and promotion of access to 
sufficient water to vulnerable and marginalised groups.  
 
Although there has been some progress with regards to implementation of the CMIP, 
however the DPLG still faces a lot of challenges.  Government's policy of making 
available FBW to poor households is good and necessary in a society characterised by 
poverty.  The high unemployment level generates this poverty, and the massive under-
development has meant that many households simply cannot afford to pay for water.13  
Although the policy has already been adopted for implementation, no proper financial 
arrangements have been made.  
 
The South African Local Government Association (SALGA) made a plea for 
municipalities to be assisted in the task of providing free basic services, because it is 

                                                        
12 Such as the CEDAW, Draft Protocol to the African Charter on the Rights of Women and the 
Copenhagen Declaration and Programme of Action. 
13 "Joint RSDN-SAMWU Press Statement" Monday, 21 August, 2000, see  
 (http://www.rsdn.org.za/news/RSDN%20SAMWU%20RE%20WSA%20amendments.html.  Site 
visited 17/04/2002.  
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currently being financed from its normal allocation from national government.14  
SALGA maintains that the provision of free basic services should be accompanied by 
a specific transfer of funds and not be funded through the equitable share.  This is 
because SALGA believes that the equitable shares, which are funds from national to 
local governments, was constitutionally intended for the provision of basic municipal 
services and not poverty alleviation.  The lack of additional funds for free basic 
services means the DPLG through the CMIP grant has to allocate funds for the 
provision of the necessary infrastructure.  The non-existence of proper infrastructure 
in some areas means the dream to benefit from governments policy of free basic water 
will not be realised.  
 
The policy on FBW is based on the principle of cross-subsidisation.  Opportunities for 
cross-subsidisation are limited in rural areas and small rural towns because the areas 
are far apart and not densely populated.  Therefore, this would result in local 
authorities not generating enough revenue to support the provision of free basic water.  
 
The National Cholera Strategy in terms of the Grootboom judgement passes the 
reasonableness test, because it is not only a comprehensive programme, but seems to 
be also flexible enough to address the immediate and future needs of vulnerable and 
marginalised groups.  
 
DWAF 
 
FBW Programme 
 
The FBW programme had a phenomenal success due to the fact that to date 
approximately 26 million (+/-57.5 percent) of a total population of about 46 million 
people in the country have access to 6000 litres of water per household.15  Although to 
a certain extent government can be commended in regard to the above programme, 
much still needs to be done in order for the above programme to be successful in all 
the nine provinces within the country, especially in benefiting the poor and those 
communities in rural areas and informal settlements in ensuring that everyone has 
access to clean and safe basic water. 
 
The table below represents the total population benefited by the FBW Programme 
according to the above department. 
 

                                                        
14  'SALGA seeks relief on free service: Municipalities want special funding' Business Day, Monday 
March 11, 2002, p. 3. 
15 Refer to table 19 below, deduced from table 17 provided to the SAHRC by DWAF. 



Right to have Access to Sufficient Water – Period: 2000 - 2002 

 401

Table 20 Population benefited by the FBW Programme 
 Total EC  FS  GP  MP  KZN   NC  LP  NW  WC  
Popula
tion 
(P) 

45 152 
600 

68761
31 

3 791 
602 

7 328 
081 

4 078 
555 

8 414 
727 

74369
3 

5 888 
628 

3 901 
475 

4 129 
683 

P 
served 
by 
FBW 

25 966 
000 

2 081 
079 

3 173 
159 

66682
06 

1 786 
872 

3 496 
853 

36960
4 

2 168 
793 

2 283 
682 

3 937 
787 

P 
served 
by 
FBW 
in % 

57.5 30.1 83.7 91.0 43.8 41.6 49.7 36.8 58.5 95.4 

Poor P 
served 
by 
FBW
16 

7 477 
345* 

1 630 
039 

1 120 
908 

- 396 
664 

1 997 
096 

- - 46 775 2 285 
863 

Poor P 
served 
by 
FBW
17 in % 

28.8* 78.3 35.3 - 22.2 57.0 - - 2.0 58.0 

 
Considering the statistics provided in table 20 above, it could be deduced that the 
FBW programmes were successfully implemented in the Western Cape and Gauteng 
provinces with the total population served being 95.4 percent and 83.7 percent 
respectively.  In contradiction to the above, the FBW programme was not successfully 
implemented in the Eastern Cape, Limpopo and the KwaZulu-Natal provinces, with a 
total population of about 30.1 percent, 36.8 percent and 41.6 percent respectively 
benefiting from this programme. 
 
With regard to the national total poor population benefiting from the FBW 
programme, only 28.2 percent18 is benefited and this is contradictory to the 
programmes objective, as DWAF indicated that the primary objective of the FBW 
policy is to ensure that poverty is alleviated by ensuring that no person is denied 
access to a basic water supply and that those benefiting from the programme are 
mainly the poor and those residing in rural areas.  
 
The Eastern Cape province needs to be commended for addressing the plight of the 
poor with regard to the FBW programme.  Even though the total population in the 
province served by the FBW programme is estimated at a mere 30.1 percent, the poor 
constitutes roughly 78.3 percent of the total population benefiting from the FBW 
programmes. 
 
Whilst this is the case with the Eastern Cape province, it is sad to note that only 2 
percent (of a total population of 58.2 percent) in the North West; 22.2 percent (of a 

                                                        
16 The asterisk (*) denotes that the figures provided could not be precise, since some provinces did not 
supply the South African Human Rights Commission with the requested information.  
17 Ibid. 
18 It should be noted that the above figure could slightly be higher since the South African Human 
Rights Commission was not furnished with the statistics information regarding a total poor population 
served by the FBW programme in the Gauteng, Limpopo and the Northern Cape provinces. 
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total population of 43.8 percent) in Mpumalanga and 35.2 percent (of a total 
population of 83.7 percent) of the poor population in the Free State are served by the 
FBW programme.   
 
It is also unacceptable that DWAF failed to furnish the SAHRC with the statistics 
regarding the total number of the poor population served by the FBW policies in the 
Gauteng, Northern Cape and the Limpopo provinces, especially when only the 
programme benefited only 36.8 percent and 49.7 percent of the total population in the 
Limpopo and the Northern Cape provinces respectively.  
 
As it can be deduced from the above table, the reason for the failure to implement the 
above programme can be attributed to lack of infrastructure.  Thus, the lack of 
infrastructure in those provinces where the above programme was not successfully 
implemented could be the hindering factor to the provision of FBW to some 
communities, especially those in rural areas and informal settlements.  It is therefore 
critical for government to secure some funds aimed at the provision and/or 
improvement of the infrastructure as a means of trying to implement the FBW 
programmes successfully.    
 
DWAF needs to be commended for ensuring that a separate fund has been channelled 
towards the improvement and provision of the necessary infrastructure in order to 
enable everyone to have access to clean water and basic sanitation.19  A high 
incidence of mortalities has resulted due to cholera, whilst others have resulted due to 
violence in the struggle to get clean water.  In Reiger Park in the East Rand five 
people were killed at an informal settlement.  The victims amongst them a young girl 
were killed in a dispute over the supply of water in the area. Apparently a certain 
section paid for their water, while the other sections were receiving their water for 
free.20  Such incidents are not necessary and can be avoided by ensuring equal access 
to services for everyone.  
 
White Paper on Basic Household Sanitation  
 
Whilst the South African Bill of Rights clearly acknowledges that clean and healthy 
water is a basic need and a necessary commodity, ensuring that the well-being of 
communities is satisfactory, this is still far from being reached.  Although some 
progress has been achieved during the first four months of the 2001 financial year due 
to 17 576 toilets, which were built by government,21 government still needs to ensure 
that the Water Services Capital Programme22 based on the White Paper on Basic 
Household Sanitation of 2001 is fully implemented and does benefit the poor and the 
people from rural areas and informal settlements as it was primarily intended.  
 

                                                        
19 Donor funding received by DWAF during the 2000/2001 financial year amounted to R11 million in 
cash and R54 million was through non-monetary services.  In addition to the above figures, an 
agreement of about R2.2 billion was signed between DWAF and the European Union (EU) in 
December 2000 of which DWAF will only utilise R613 million of the grant for a three year programme 
of support to the water services sector also known as the Masibambane Water Services Sector Support 
Programme.  The rollout commenced in April 2001.  
20 'Killings over water: several suspects held' Sowetan, May 15, 2001, 11. 
21 'Kasrils reveals massive backlog in providing water and sanitation' The Star, September 18, 2001, 3. 
22 In terms of the Water Services Act of 1997, “water services” include “water supply and sanitation 
services”. 
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It is reported that according to the United Nation’s 2002 Human Development Report, 
2 billion people in the developing world still lack access to basic sanitation and 1,1 
billion have no access to clean drinking water.23  Lack of environmental sanitation is a 
public health disaster.24  Access to adequate sanitary facilities is a basic human right 
that safeguards health and human dignity, and yet in South Africa about 18 million 
people do not have adequate sanitation.25  Poor sanitation impacts on the health of the 
people, living conditions and the environment.   
 
When implemented effectively, the FBW and the White Paper on Basic Household 
Sanitation could be regarded as reasonable measures that can pass the reasonableness 
test in terms of the Grootboom judgement.  According to DWAF’s reporting, only 
28.8 percent of the poor are benefited from the FBW nationally, whilst only 2.0 
percent; 22.2 percent and 35.3 percent of the total poor population in the North West, 
Mpumalanga and the Free State provinces respectively benefited from the above 
programme.  Furthermore, a lot of vulnerable people still have no access to proper 
sanitation facilities.  As a result of the findings above, it can be deduced that the two 
above programmes do not as yet pass the reasonableness test as stipulated in the 
Grootboom judgement, since the plight of the poor and the other vulnerable groups is 
still being ignored by the measures introduced by government aimed at achieving 
realisation of the right in question. 
 
Budgetary Measures 
 
DPLG 
 
The DPLG should be commended for nominally increasing the budget to include 
special projects related to cholera and new innovation projects. According to the 
CMIP monthly report for March 2002, the DPLG allocated R70 951 million for 
special cases.26  Of this amount R1 690 million was allocated to water projects, and 
since the inception of the CMIP R492 million has been allocated for sanitation 
projects.  This means the additional budget will be used to ensure that the 
communities in the cholera hot spots have access to clean and safe water, and proper 
sanitary facilities.  This budget increase suggests that the DPLG has realised the 
interrelation between budget allocation and development of policy and programmes.  
According to Grootboom judgement, a reasonable measure ensures that the 
appropriate financial resources are also available.27  
 
The Free State, KwaZulu-Natal, Limpopo, Northern Cape and Western Cape 
Departments of Local Government showed an expenditure pattern, which is highly 
unlikely for the CMIP.  All these provincial departments indicated that the entire 
amounts allocated for the financial years 1999 to 2002 were spent to the last cent.  
The reason as to why this is highly unlikely is because the projects are capital in 
nature and contractors that have to tender for them do work.   

                                                        
23 ‘State of water resources’ The Star, August 29, 2002.  
24 Sanitation includes access to toilets or latrines. 
25 ‘Wash gets ready to clean up’ The Star, March 19, 2002, 18.  
26  Department of Provincial and Local Government CMIP - Building communities through 
infrastructure provision. March 2002, p. 3 
27 Government of the Republic of South Africa and others v Grootboom and others, 2000 (11) BCLR 
1169 (CC) para 39. 
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It is a known fact that the tender and procurement process is a lengthy one, because of 
its technical nature.  This in turn delays the commencement of projects; therefore 
meaning some projects will be delayed and not be completed before the end of the 
financial year.  Thus resulting in funds being rolled over to the next year, due to the 
fact that funds are only paid out when the project has been completed.  This is just an 
observation made by the SAHRC, and does not necessarily encourage under-spending 
by the departments.  Departments are requested to provide information that is correct 
and accurate, to enable a proper analysis to be made on the progress made in the 
progressive realisation of the right to have access to sufficient water.  
 
DWAF 
 
With regard to the budget allocated towards certain water programmes, there is a bit 
of confusion and unreliability as to the figures provided to the SAHRC by the above 
department. 
 
Water Resource Development Programme 
 
For instance, with regard to the above programme (table 10 and 11 above), figures 
furnished by DWAF to the SAHRC do not correspond and that makes it very difficult 
to comprehend as what was the actual budget allocated. 
 
When referring to the 3rd Socio-economic right report, for the same programme, 
DWAF reported that for the financial year 2000/2001 a total amount of R194 994 000 
was allocated towards this programme, as opposed to an amount of R363 201 000 
indicated in this report, a significant variance of about R168 297 000.  
 
Water Services Programme 
 
When referring to the 3rd Economic and Social Rights Report for the financial year 
2000/2001, DWAF reported that a budget of about R 472 121 000 was allocated to the 
department, as opposed to an amount of R97 146 000 that was reported by DWAF for 
the current reporting period.  The variance estimated at R373 975 000, which under 
no circumstances the above variance could be rendered insignificant. It should be 
stated that this kind of discrepancy hampers with the Commission’s reporting 
procedure, as there are a lot of inconsistencies with regard to the budget.  
 
Referring to the budget allocated towards different programmes (table 9-12), it is 
noted that there has been a lot of under-spending by the departments during the 
different financial years, instead of DWAF furnishing an explanation as to why this 
under-spending, the department just states that the under-spending was insignificant.  
This is by no means acceptable as these variances are quite significant and there 
should be a valid reason as to why the department failed to sufficiently use its 
allocated resources.  For instance, with regard to the Water Services Programmes, for 
the financial year 2000/2001, roughly R8 269 000 was under-spent by the department; 
the under-expenditure of which was under no circumstances insignificant, both in real 
and in nominal terms. 
 
It should be noted that there is a tendency of government departments saying that they 
could not perform their functions efficiently and diligently due to the insufficient 
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budgets allocated towards different programmes, whilst these departments cannot 
even use what is allocated to them entirely, efficiently and/or reasonably. This in turn 
prevents the reasonable realisation of the right in question. 
 
Sustainability of services 
 
It has already been mentioned that water is a scarce natural resource; therefore its 
preservation is crucial for sustainable development.  According to Rand Water, water 
loses through leaking toilets and taps results in higher water prices.28  Hence, it is 
important that communities be adequately educated and made aware of the proper use 
of water and how they can prevent water being wasted in their own homes.  To 
promote proper water usage, a leak repair project was undertaken by the Krugersdorp 
Council and Gauteng Education Department.  The project targeted 27 schools in 
Kagiso.  The aim of the project was to reduce wastage and make water more 
affordable to schools, by reducing leaks from taps and pipes.29 
 
The importance of access to clean water has been emphasised, therefore the launching 
of Water, Sanitation and Hygiene for All (WASH) Campaign is regarded as a positive 
step for the elimination of water-borne diseases such as cholera and typhoid.  The 
above campaign focuses on the importance of washing your hands after using the 
toilet, and before eating or handling food.  Washing hands helps in reducing illness 
and death from water-borne diseases by 40 percent.30 
 
Indicators  
 
DPLG 
 
According to the information provided by the DPLG on the implementation status for 
FBW, the Free State province had 105 percent implementation.  This means it is the 
only province that has implemented fully the FBW Policy in the country. The reasons 
for the successful implementation of the policy were not cited. These reasons would 
have been very helpful for the benefit of other provinces, such as the Eastern Cape, 
KwaZulu-Natal and Limpopo where less than 50 percent of the population has been 
served with FBW.  The three provinces that are lagging behind did not provide 
reasons for the slow delivery of the FBW services.  The figures are especially 
disconcerting when information from the DPLG indicates that 21,8 percent of 
households still do not have access to piped water.  
 
DWAF 
 
Water Projects Progress 
 
With regard to the above programme, 77.9 percent and 22.1 percent of the urban and 
rural households respectively were provided with piped water, in contrast to 12.4 
percent and 87.6 percent of the urban and rural households that do not have access to 
piped water.31  In addition to the above, 95.2 percent and 4.8 percent of taps were 

                                                        
28  'Corporate social responsibility programmes at Rand Water' The Star, March 19, 2002, 19. 
29  'Water management can save billions' The Star, March 19, 2002, 19. 
30'Kasrils reveals massive backlog in providing water and sanitation', op. cit.  
31 Refer to table 16 above. 



Right to have Access to Sufficient Water – Period: 2000 - 2002 

 406

installed for individual households for both the urban and rural populations 
respectively.  Furthermore, communal taps installed during the reporting period 
constitutes 22.2 percent and 77.8 percent for both the urban and rural households 
respectively. 
 
The rural population are the only ones with water sources between 500m and 1000m, 
whilst 36.7 percent and 68.3 percent of both the urban and rural households have 
water sources within the distance of about 200m.  
 
FBW  
 
With regard to the information and conclusion drawn in relation to the FBW 
programme, reference should be made to section 7 under DWAF with emphasis on 
table 19. According to table 19 above, 57.5 percent of the population benefited from 
the FBW programmes, whilst 28.8 percent of the total population benefiting was the 
poor communities.  The North West province is the worst in addressing the plight of 
the poor, since in this province only 2.2 percent of the total population benefiting 
from the above programme are the poor communities.   
 
Sanitation Projects Progress 
 
According to table 18 above, the number of total flush toilets installed during April 
2000 to March 2002 was 89.99 percent for urban and 9.99 percent for rural areas.  In 
addition to the above, some households both in rural and urban areas have been 
provided with the VIP latrines, of which 66.7 percent was for urban and 33.3 percent 
for rural households.  With regard to those households provided with flush toilets, 
81.5 percent were urban households as opposed to 18.5 rural households.  As at 
March 2002, 18.5 percent of urban and 81.5 percent rural households were still 
without   flush toilets. 
 
From the information above, it is noted that in rural areas government is only 
introducing the VIP toilets as opposed to the flush toilets and the reason as to why this 
option was not supplied to the Commission.  
 
It is reported that during the first four months of the 2001 financial year, 17 576 toilets 
were built by government32 and that about 18 million people still do not have 
adequate sanitation.33 
 
Implementation difficulties 
 
DPLG 
 
The existence of functional, competent municipalities is crucial for sustainable water 
and sanitation development.  Therefore, the lack of capacity, which has been cited as 
one of the reasons for slow delivery of services, needs to be addressed as soon as 
possible especially because the lack of capacity at local government level has resulted 
in most of the budget allocated for water and sanitation programmes not being spent.  
                                                        
32 'Kasrils reveals massive backlog in providing water and sanitation', op.  cit. 
33 'Wash gets ready to clean up', op.  cit. 
. 
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The Gauteng Department of Development Planning and Local Government has 
evaluated the extent of the lack of capacity, and training for some officials started 
during the period under review, and will continue in the next financial year.  
 
In Gauteng the difficulties experienced were due to the difference in financial years of 
the province and local authorities, which makes planning difficult.  In the Northern 
Cape the difficulties experienced in the implementation of the measures were due to 
lack of funds and capacity to meet the demand.  To address this problem, the Northern 
Cape reprioritised its projects.  
 
DWAF 
 
Lack of capacity within DWAF and the local government and lack of infrastructure 
were some of the implementation difficulties that both spheres of government were 
faced with during the current reporting period.  
 
Policy on FBW 
 
(a) Financial 
 

• Equitable share allocation, limited funds for basic infrastructure.  
• Equitable share utilisation and allocation - not always used by local 

authorities to provide services to the poor (it is an unconditional grant). 
• Cost recovery not adequate on levels of consumption above the FBW. 

 
(b) Institutional 
 

• Local authorities often lack capacity. 
• Lack of clarity regarding powers and functions, i.e. responsibility split 

between District Municipalities and Local Municipalities not finally 
resolved. 

 
(c) Technical 
 

• FBW policy requires measurement of water supplied.  In some cases there 
are technical difficulties in doing this. 

• Those still without basic infrastructures are not able to benefit from the FBW 
policy.  
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Division of Revenue Act (DORA)-2001: Constraints and bottlenecks in complying 
with sections 8 and 12 of DORA 2001/02 including common interpretation of 
requirements 
   

• Compliance with section 8 of DORA34 
• Complying with section 12 of DORA and negotiations on certain revisions of           

allocations/grants to DMs as a result of additional infrastructure funding,      
delayed the implementation of the Community Water Supply and Sanitation 
Programmes (CWSS-P) in many instances. 

• Lack of understanding and clarity around issues such as transfer of funds, 
council resolutions, roles and responsibilities of municipalities in planning 
and decision-making of CWSS was prevalent in municipalities and DWAF. 

 
Constitutional obligations 
  
DPLG 
 
The DPLG reported that the MSP policy respects and protects the right because it 
assists municipalities to identify and use appropriate partnership arrangements in their 
efforts to address infrastructure backlogs and build a foundation for equitable growth 
in their communities.  The MSP respects, protects, promotes and fulfills the right to 
have access to sufficient water as it endorses universal access to basic services and the 
progressive improvement in service standards.  It also promotes openness and 
transparency in the processes used for selecting service providers.  It fulfils the 
provision of the right because its core principle is that services should be affordable 
and delivered efficiently.  The department further indicated that the above policy has 
the potential to promote the right because it supports and encourages better 
information flow, value for money for services provided, avenues for citizen’s redress 
and most importantly, courtesy in service delivery.  
 
The CMIP respects and protects the right because it acknowledges the right to have a 
basic level of water for all South Africans, and provides the funding to access these 
basic levels of services.  The funds assist in the provision of internal bulk and 
connector infrastructure in support of household infrastructure to those in need.  
Most unfortunately, most departments provided very general and/or irrelevant 
information on the question about how the legislative measures respected, protected, 
promoted and fulfilled the right to have access to sufficient water.  For instance, the 
DPLG only stated that the Municipal Systems Act respects, protects, promotes and 
fulfils the right to have access to sufficient water because it provides the legislative 
framework for municipalities to implement the MSP.  The KwaZulu-Natal 
Department of Traditional and Local Government Affairs only discussed their role in 
supporting local authorities.  
                                                        
34 Compliance with s8 of DORA requires that District Municipalities (DM) sign resolutions on the 
purpose and outputs of the grants.  DM’s refused to sign resolutions on final ownership of projects and 
schemes because Local Municipalities (LM) receive the equitable share for O&M, which leaves the 
DMs without a source of funding for the O&M where cost recovery is problematic.  This delayed 
implementation of the Community Water Supply and Sanitation (CWSS-P) in many instances because 
a project cannot proceed to the construction phase without a resolution from the DM.  There was a lack 
of flexibility and a complicated process to be followed to change financial allocations/grants between 
DM’s within Regions. 
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DWAF 
 
DWAF reported that the aforementioned policy measures meet the constitutional 
obligation to respect, protect, promote and fulfil the right to adequate water in the 
following ways: 

 
Respect 

 
DWAF reported that this is attainable through targeting rural areas where most of the 
people live without infrastructure and by providing basic level of water and sanitation 
services, including free water to those who cannot afford.  Furthermore, the 
department indicated that the introduction of the two pieces of legislation during the 
reporting period that ensures that the right to access to sufficient water is not infringed 
does provide for the above obligation.  

 
Protect 

 
With regard to ensuring the constitutional obligation to protect the right in question, 
the department indicated that the implementation of the FBW policy ensures that 
people are not denied their constitutional right of access to sufficient water, simply on 
the grounds of inability to pay.  Furthermore, the setting of tariffs and control of the 
investment are regulated in order to protect the consumers.  

 
Promote and fulfil 

 
The department reported that it ensures that the obligation to promote and fulfil the 
right of access to sufficient water is attained by giving effect to sections 4; 5 and 9(1) 
Regulations of the Water Services Act of 1997.35  In addition to this, by assisting local 
government in making sure that those who cannot afford to pay for access to water are 
allowed access to at least basic supply; by establishing infrastructure and by setting 
standards for supply and tariff.  Furthermore, the White Paper on Basic Household 
Sanitation of September 2001 ensures community participation and integrated 
planning and development and further strives that services provided should be 
affordable and sustainable to the household and to local government. 
 
Whether government has attained the constitutional obligation to promote and fulfil 
the people’s right to have access to sufficient water is not convincing enough, as 
thousands of people, especially these from rural areas still not have access to clean 
water supply accentuated by the lack of basic infrastructure.  Whilst the FBW Policy 
and the White Paper on Basic Household Sanitation are intended to benefit the people 
of South Africa, especially the poor, it is sad to note that those previously affected and 
disadvantaged are still the ones having to bear the difficulties of having to cope 
without those facilities.    
 
Furthermore, whilst the South African Bill of Rights clearly acknowledges that clean 
and healthy water is a basic need and a necessary commodity, ensuring that the well-
being of communities is satisfactory, this is still far from being reached.  It is reported 
                                                        
35 Section 9(1) regulations of the Water Services Act (WSA), op. cit.  Furthermore, Regulation 4 of the 
WSA prescribes what steps need to be implemented by water services institution when interruption of 
water services occurs.  Regulation 5 deals with the quality of portable water. 
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that according to the United Nation’s 2002 Human Development Report, 2,4 billion 
people in the developing world lack access to basic sanitation36 and 1,1 billion have 
no access to clean drinking water.37  Inadequate access to water can have adverse 
effects to people, especially the poor.  On yearly basis, thousands of mortalities, 
especially child mortalities are reported resulting from diseases caused by lack of 
clean water and poor sanitation.  It is crucial for government to note that lack of 
environmental sanitation is a public health disaster.   
 
Vulnerable and Marginalised Groups 
 
DPLG 
 
The DPLG and provincial departments provided general statements on the impact the 
measures had on vulnerable groups.  Most reports only stated that the CMIP targets 
households earning less than R3 500 per month, which includes most of the 
vulnerable groups, without explaining how this was achieved.  Only the KwaZulu-
Natal Department of Traditional and Local Government Affairs reported that the 
National Cholera Strategy ensured accelerated implementation of projects that provide 
alternative safe water sources and access to sanitation facilities for all the vulnerable 
groups listed especially those in cholera hot spots.  
 
DWAF 
 
DWAF reported that the Capital Programme, which includes the FBW, is primarily 
targeting the poor.38  These being those people living in rural areas,39 people living in 
informal settlements,40 low-income groups41 and those racial groups disadvantaged 
by past discriminatory laws and practices.  The department further indicated that the 
above-mentioned policy measures did not make any provision with regard to the 
homeless persons, as these policies are not specifically designed to cater for such a 
category of people.  The department further indicated that the whole FBW policy is 
aimed at assisting the marginalised and vulnerable groups through cross-subsidisation 
of their water supply by the wealthier higher consumers or by the fiscus.42 

                                                        
36 According to UNICEF’s report, some 3 billion people, almost half of humanity still lack access to 
toilets or latrines and are therefore unable to practice good hygiene.  Sanitation, Hygiene and Water at 
http://www.unicef.org/programme/wes/info/about.htm.  Site visited on 28/08/02. 
37 ‘State of water resources’ The Star, August 29, 2002.  
38 The Free Basic Water policy is aimed at the poor people, most of who are from racial groups 
disadvantaged by past discriminatory laws and practices. 
39 This is where most people from disadvantaged communities live. 
40 Informal settlements still exist even after the finalisation of the demarcations (Note: Informal 
settlements can include non-formalised towns and recent informal development).  Nevertheless they 
must still be included in the Integrated Development Plans (IDP) and Water Services Development 
Plans (WSDP).  This means that the department will also render services through Water Services 
Authority (WSA) and Water Services Provider (WSP) and other water institutions.  However, this does 
not include the informal settlements located on privately owned land. 
41 These groups are catered for by the FBW policy that has been approved and communicated to all the 
District Municipalities as well as the suggested delivery mechanisms. This policy provides 6kl or 6000l 
per month per household to the entire poor South African population, where water infrastructures have 
already been constructed.  However, the actual determination of who qualifies to receive FBW is left 
with the municipalities to deal with it in terms of their own tariff and indigent policies. 
42 According to DWAF, Regulations of the Water Services Act 108 of 1997 do make specific provision 
for the poor as vulnerable/marginalised groups.  The standard regulations for water supply form a basis 
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Inadequate access to water can have adverse effects on people, especially the poor. It 
is an unfortunate situation that thousands of people, especially children, die yearly as 
a result of diseases caused by lack of clean water and poor sanitation practices.43  
With regard to vulnerable groups our government is still failing the people because 
most of its programmes and/or projects still exclude this category of people, 
especially the poor, those people from rural areas44 and informal settlements, women 
and children.   
 
The above information provided by DWAF with regard to the FBW programmes is 
actually in contradiction with the information deduced from table 19 above, especially 
with regard to the poor of our societies.  Referring to the table above, there is no doubt 
that the plight of vulnerable groups especially the poor is not satisfactorily addressed 
and that the FBW programmes still do not benefit the poor, as the latter are still the 
ones to bear the brunt of having to cope without sufficient water and basic sanitation 
services.45 
 
It cannot be argued more that sanitation is a gender issue and that women and girl-
children suffer the most from inadequate sanitation.  Of major concern are not only 
the health reasons; the safety of the above-identified groups is also of major concern.  
In rural areas, women and girl-children46 still have to walk a couple of kilometres in 
order to access water, as if this was not enough, they still have to stand in long queues 
for hours before they could access this basic necessity through having to fill-up their 
buckets.  This makes them vulnerable and prone to some form of violence. 
 
Although most of government’s programmes, policies and other related measures are 
well-intended, they still are not at the stage of passing the reasonableness test of the 

                                                                                                                                                               
for any person to claim their basic water if they cannot afford to pay and that the above provision also 
provides/includes the marginalised groups.  Standards for tariffs ensure the protection of consumers.  
43 The shift from rural to urban living in all parts of the world is causing vast numbers of people to 
subsist in crowded settlements without adequate sanitation, safe drinking water or environmentally safe 
living conditions.  Children in such urban settlements and high-risk environments are likely to suffer 
from diarrhoea and other water- and hygiene-related diseases.  The improvement of environmental 
sanitation and access to water is a crucial element in the reduction of under five-mortality and 
morbidity rates in urban poor areas.  See Water, Environment and Sanitation for the Urban Poor’ at 
http://www.unicef.org/programme/wes/info/about.htm.  Site visited on 28/08/02.   
44 The Rural Development Initiative, which is aimed at prioritising rural issues, needs to be 
strengthened.  It is a known fact that generally rural communities are poor and cannot afford to pay for 
water and other related services.  A big question is, since they cannot afford to pay for these services 
does it mean that they cannot be guaranteed the right to water? In order to address the above-identified 
problem and to ensure that whatever initiated water projects possess the element of sustainability; 
government needs to start encouraging the formation of rural unions where those communities could be 
widely represented.  It is also a serious concern that most of the water projects initiated by government 
within these areas do not possess the element of sustainability.  
45 Refer to section 7 above. 
46 Children's rights to an adequate standard of living and to the highest attainable standard of health are 
enshrined in the Convention on the Rights of the Child.  The fulfilment of these rights is central to 
UNICEF's objectives for water, sanitation and environmental programmes, as stated on at 
http://www.unicef.org/programme/wes/info/about.htm, ‘Children and the Environment’.   
Site visited 02/09/02. Furthermore, it is reported that children are more susceptible to environmental 
hazards and degradation than adults due to their physiological immaturity and behavioral 
characteristics. Common threats to their survival, growth and physical/mental development often come 
from the immediate environments, such as home, school and community.  Lack of clean water and 
adequate sanitation services, unhygienic practices, and poor living conditions remain the prevailing 
environmental problems faced by children in developing countries.  
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measures since they still do not respond to the needs of the most vulnerable; 
especially the poor, those people living in rural areas and informal settlements, 
including women, children and other vulnerable groups.  The rights of the child and 
the women are still not protected, in addition to the country’s Constitution, 
government still fail to refer to and make application of the international 
instruments.47 
 
8. RECOMMENDATIONS  
 
DPLG and DWAF 
  
The information in tables 17 and 20 above indicates that free basic water has not been 
provided to everyone, especially the poor.  The lack of bulk infrastructure is cited as 
one of the impediments to delivery of such and requires more funds to be allocated to 
programmes such as the CMIP and municipalities, since FBW to everyone is 
dependent on municipalities having a sound revenue base.  
 
Capacity-building is a pre-requisite for a functional and competent local government 
and for sustainable water and sanitation development.  Therefore, the DPLG and its 
provincial subsidiaries should do more to build the capacity within municipalities.  As 
long as the problems of capacity still persist, government will not be able to realise its 
goal of providing basic services to the poor and the marginalised, furthermore, 
addressing the inequalities of the past.   
 
The provision of the Municipal Systems Act on the recovery of debt contradicts those 
in the Constitution, because it means households will have their water cut off because 
of arrears either from rates or electricity.  There should be other methods employed to 
recover costs, because the high unemployment rate means the poorest of the poor will 
continue to have their water disconnected if this method of collecting debt continues 
to be used by the municipalities.   
 
The poorest of the poor in rural areas have to be the main focus in the actual delivery 
of water and sanitary facilities.  This is because although they are recognised in policy 
documents, in practice the poor are excluded through projects that require connection 
fees and full cost recovery in tariffs.48 
  
Government needs to ensure that the White Paper on Basic Household Sanitation of 
2001 is reasonably implemented.  Whilst covered under the right to environment, this 
policy is also covered under the right to sufficient water and it is critical for all the 
departments responsible for the above two rights to co-ordinate their functions in such 
a manner that sanitation problems are properly addressed.  
 

                                                        
47 Amongst these international instruments, reference can be made to CEDAW, Convention on the 
Rights of the Child, Draft Protocol to the African Charter on the Rights of Women and the Copenhagen 
Declaration and Programme of Action.  
48 David Hemson, "Policy and Practice in Water and Sanitation", in Indicator SA: Focus on the Public 
Sector, Vol. 17, No. 4, Dec 2000, 49. 
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9. CONCLUSION 
 
DPLG and DWAF 
 
The right to have access to water can be seen to place two interrelated but distinct 
obligations on the State: 49 
 

• It must ensure that all people have physical access to water.  This means that 
the facilities that give access to water must be within safe physical reach for 
everyone, especially the vulnerable and the marginalised.  

• It must ensure that all people have economic access to water.  This implies 
that the cost of accessing water should be pegged at a level that would ensure 
that all people are able to gain access to water without having to forgo access 
to other basic needs. 

 
 
 
 
 
 
 
 
 
 
 
 
 

                                                        
49 The Free Basic Water Supply Policy, in Economic and Social Rights (ESR) Review, Vol. 3 No. 1. 



Right to have Access to Sufficient Water – Period: 2000 - 2002 

 414

ABBREVIATIONS 
    
CBOs  Community Based Organisations  
CEDAW Convention on the Elimination of All Forms of Discrimination against 

Women  
CMIP   Consolidated Municipal Infrastructure Programme 
CWSS-P Community Water Supply and Sanitation Programme 
DMs  District Municipalities 
DORA  Division of Revenue Act of 2001 
DEAT  Department of Environmental Affairs and Tourism 
DPLG  Department of Provincial and Local government 
DME  Department of Minerals  
DWAF Department of Water Affairs and Tourism 
ECDH  Eastern Cape Department of Local Government  
FBW  Free Basic Water  
IDPs  Integrated Development Plans 
MIIF  Municipal Infrastructure Investment Framework   
MSA  Municipal Systems Act No. 32 of 2000 
MSP  Municipal Service Partnership  
NAP  National Action Plan for the Promotion and Protection of Human 
Rights 
NGOs  Non-Governmental Organisations 
NWA  National Water 1998 Act of 1998 
PHAST Participatory Hygiene and Sanitation Training  
SALGA South African Local Government Association  
SMME’s Small, micro and medium enterprises  
VIP toilets Ventilated Improved Pit toilets 
WASH Water, Sanitation and Hygiene for All Campaign 
WSDP  Water Services Development Plans 
WSA  Water Services Authority 
WSP  Water Services Provider 
WWP  Working for Water Programme 
WSPD  Water Services Capital Programme 

 
 
 
 


