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EXECUTIVE SUMMARY 

The Marikana Commission of Inquiry (“Commission”) is mandated to investigate, inter alia, the 

structural circumstances and underlying systemic causes that gave rise to conflict and the 

events that took place between 9 and 16 August 2012. Under paragraph 1.1 of the Terms of 

Reference, the Commission must make findings on the extent to which Lonmin Plc. (“Lonmin”) 

created an environment that was conducive to the creation of tension or other harmful conduct 

and to investigate whether Lonmin employed sufficient safeguards to prevent the outbreak of 

violence between any parties. This submission aims to articulate the legal framework within 

which Lonmin functions, as a corporate entity, and its human rights obligations and 

responsibilities. 

Specifically, it describes the various legal, regulatory and advocacy instruments and 

interventions globally, regionally and domestically that create the so-called Business and 

Human Rights (“BHR”) framework that strives to hold corporations accountable for their impact 

on human rights issues. This BHR framework arises from the recognition that corporate entities 

have an important role to play in socio-economic development and poverty alleviation. This 

positive duty of corporate entities should not be looked at in isolation from the negative duty to 

abstain from causing harm or obstructing interventions directed at achieving the realisation of 

human rights. 
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Corporate accountability for human rights violations has a long history; it is not new to human 

rights law or the practice thereof. Instruments at both the international and regional level speak 

of the responsibilities that corporate entities have toward the realisation of human rights. 

Although these are for the most part, voluntary and non-binding, the instruments serve as a 

clear indication of the power held by and the responsibility bestowed upon corporate entities, 

and are the instruments that create the framework against which Lonmin’s conduct and 

compliance should be assessed. 

This submission establishes the legal framework against which Lonmin can be assessed and if 

necessary, held to account, despite the identified impairments to the voluntary international 

instruments. 

Unfortunately, given the absence of comprehensive discovery by Lonmin to the Commission, a 

detailed analysis and critique of its compliance and engagement with the BHR framework is not 

possible. Once Lonmin produces the necessary discovery, it will be possible for the Commission 

to undertake a qualitative assessment. Accordingly, this submission is descriptive in nature and 

not yet a normative assessment of Lonmin’s activities and its accountability within a 

BHR/corporate governance framework. 

Finally, this submission also sets out the domestic legal framework relating to corporate 

accountability. South Africa is well placed to articulate and demonstrate the nature and form of 

corporate accountability through the Constitution of the Republic of South Africa, 1996 (“the 

Constitution”) which is binding on juristic persons as well as through the horizontal application of 

the Bill of Rights. National legislation has been implemented to give effect to the principles 

enshrined in the Constitution. 
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1. OBJECTIVE OF (BACKGROUND TO) THE SUBMISSION 

1.1 Rationale for ‘Business and Human Rights’ 

1.1.1 The area of law known as ‘business and human rights’ is about the impact that corporate 

practice has on human rights. 1  Business and human rights practitioners therefore 

concern themselves with (i) the prevention of human rights violations by corporate 

entities; (ii) the State’s responsibility to prevent such violations; and (iii) the remediation 

of human rights violations. These are known as the ‘three pillars’ of corporate 

accountability. 

1.1.2 Human rights are relevant to corporate practice because of the role that business has in 

global society. Corporations have grown and developed, to the extent that millions of 

people rely on corporations to sustain their lives. This reliance provides corporations with 

a degree of power and authority to shape economies and policy considerations, given 

the global dependence on a monetary system that is underpinned by the buying and 

selling of resources and commodities. Although the State, under both domestic and 

international law, remains the primary duty bearer and protector of the rights of 

individuals – corporations have direct influence and impact on these rights. As such, a 

degree of legal obligations on corporations has evolved.2 

1.1.3 States have the power to regulate and control corporations within their jurisdiction.  

Increasingly, however, corporations operate outside of the jurisdiction of the country in 

which they are incorporated and/or have their primary place of business. This global 

phenomenon is related to the growing reliance by States on privatisation and out-

sourcing arrangements, and is exacerbated by the ever-expanding role of transnational 

corporations. Transnational corporations often turn to operating its business in the 

developing world, including in Southern Africa. Sometimes this translates into operating 

in what is often considered “unstable” or emerging democracies, which in turn have a 

mixture of “cheap labour” and weaker governance structures. This has been termed the 

‘governance gap’ and is the premise on which mining was practiced during the colonial 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
1 S Grey & R Grey, ‘Accountability and Human Rights: A Tentative Exploration and a Commentary’ (2011) 22 Critical 
Perspectives on Accounting, 781, at 784. 
2   CorpWatch: Holding Corporations Accountable, Human Rights, available at 
http://www.corpwatch.org/section.php?id=116, reads as follows: 

“Human rights abuses, once committed primarily by repressive governments, are increasingly 
carried out in the corporate interest. […]. Energy companies might pay off militias to gun down 
local activists, factories might poison the farmland, air or water of the communities in which they 
do business.  Most often, the people who do the hardest work - sewing garments, mining for 
precious metals, building the prisons and dams - are the ones most vulnerable to abuse and 
exploitation.” 



!
!

4!

and apartheid eras, where weak labour laws benefitted mining houses’ exploitative 

practices. This combination of factors translates into low overheads and becomes an 

attractive component for many corporations that have moved their operations offshore 

from their countries of origin. Equally, the developing world’s need for foreign investment 

creates further opportunity for foreign business in these countries. 

1.1.4 The ‘governance-gap’ creates an environment where transnational corporations are able 

to operate outside of the jurisdictional reach of their home corporate laws and 

regulations, thus exploiting legislative frameworks that are vague and/or not properly 

regulated or enforced. This is testament to the deceleration of state control of 

corporations; accompanied by accelerating human rights violations, poor environmental 

standards and inferior governance practices. Fortunately, this pattern of behaviour has 

started to shift, due to the development of international rights framework designed to 

hold corporations accountable. This international rights framework has been 

incorporated, to an extent, in the South African legal framework. 

1.2 The South African business and human rights perspective 

1.2.1 The framework of business and human rights should be viewed in light of South Africa’s 

history and the post-democracy attempts to redress past injustices. South Africa’s 

transition to democracy established a democratic government and structures to ensure 

accountability, responsiveness and openness, not only for the State but also for private 

corporations. South Africa’s mining history was characterised by human rights violations, 

with practices of migrant labour, poor work and living conditions, and racial exploitation; 

all with an enduring and devastating socio-economic impact, still felt today.3 The Truth 

and Reconciliation Commission (“TRC”) reported that the mining industry provided the 

“blueprint for grand apartheid” and “benefited from the provision of a relatively cheap 

migratory labour force, which was brought into being by land expropriation, forced 

removals, apartheid pass laws and influx controls”.4 

1.2.2 It is for this reason that the South African mining industry provides a suitable platform for 

examining the change in domestic corporate behaviour. This is not only due to the 

transitory socio-economic imperatives of democracy, but also because South Africa is 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
3 T Mariri ‘Corporate Governance, Corporate Social Responsibility and Sustainability: Comparing Corporate Priorities 
within the South African Mining Industry’ (2011) 35(2) Journal of Human Ecology 96. 
4 Truth and Reconciliation Commission, Reparations and the Business Sector, Volume 6, Section 2, Chapter 5, 
Subsections 5 and 1, at paras 46 and 3(b) respectively. 
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one of the world’s leading mining economies and one which has had an exploitative 

history under both colonialism and apartheid.5 

1.2.3 Considerable pressure has been placed on the private sector to transform, much of it 

directed at the mining industry. The Constitution provides that South Africa belongs to all 

who live in it and that natural resources should be used to promote justifiable economic 

and social development. 6  This has created a framework whereby corporations are 

required, by law, to consider the needs of (local) communities rather than merely 

operating at their expense. 7  The framework is enforced primarily through the 

Government, as regulator, and also through consumer activism.8 The public is becoming 

ever more concerned with the social impact of corporations in the world around them, 

and media reports of poor business practices present a danger to the investment 

potential of a company.9 New legislation initiatives and consumer paradigms have forced 

corporations to consider their full value supply chain, extending their vision and 

obligations beyond their sphere of production. 

1.2.4 Pre-1994 South Africa was not founded on the principles of human dignity, equality, 

human rights and fundamental freedoms, and as such did not support legal challenges 

based on human rights violations. In such circumstances the alternative of impacting on 

a corporation’s profit margin through public boycotts and disinvestment is used. South 

Africa’s experience with public boycott and disinvestment began prior to democracy, in 

the height of Apartheid.10 

1.2.5 Disinvestment and boycott schemes point to a growing international trend where the 

public no longer allows corporations to enter an economy in an exploitative manner and 

to act with impunity in the search for profit. There has been a shift in the understanding 

of a corporation as only having a profit objective, to one that is obliged to engage in a 

broader understanding of its social impact. 

1.3 Corporations as vehicles for socio-economic development 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
5 T Mariri (above n 3). 
6 Constitution, preamble and section 24(b)(iii). 
7 Minerals and Petroleum Resources Development Act 28 of 2002, sections 17(4A) and 23(2A) and Schedule II 
Item 7(3C). 
8 See generally, L B Glickman Buying Power: A History of Consumer Activism in America (2009). 
9 B Meyersfeld ‘Institutional Investment and the Protection of Human Rights: A Regional Proposal” in Globalisation & 
Governance (2011) 175. 
10  Lobbying Battle Breaks out over Corporate Responsibility During Apartheid, available at 
http://www.khulumani.net/khulumani/in-the-news/item/353-lobbying-battle-breaks-out-over-corporate-responsibility-
during-apartheid.html. 
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1.3.1 There is much debate on whether the legal framework for a corporation, in relation to 

human rights, is composed of binding legal obligations as opposed to voluntary legal 

ascriptions. The international legal framework recognises that responsibilities imposed 

by fundamental rights cannot be limited to negative obligations alone, and thus specifies 

a range of positive duties.11 Stemming from this framework, it is argued that there should 

be positive obligations placed on corporations, under international law, to contribute 

toward the realisation of fundamental rights.12 This is premised on the basis that that 

corporations should only hold legitimate property rights under the condition that their 

accumulation of wealth does not result in the deprivation of any resources that are 

needed by individuals, as preconditions to averting threats to their own survival and 

exercising their autonomy.13 For example, it would be illegitimate for a business to 

purchase the only water well in a desert, thus depriving the rest of the residents’ access 

to water, or charging unaffordable prices for its use, and thereby inhibiting their ability to 

survive.14 

1.3.2 A corporation serves a dual purpose.15 On the one hand, it remains an entity with a 

commercial focus that must seek to give expression to the interests of its shareholders, 

whose primary objective is the maximization of profit. On the other hand, however, one 

should also conceive of the corporation as a complex vehicle that has an enabling 

structure for the commercial interests of individuals who invest in it, as well as a complex 

social actor with both positive and negative obligations to realise the rights of individuals 

in the society in which it operates.16 There is grounded legal argument that corporations, 

as social actors, should also bear some responsibility for protecting and fulfilling the 

rights of poorer members of a society, and not only focus on doing no harm. 

1.4 Poverty as a human rights violation 

1.4.1 Generally, poverty itself is not viewed as a human rights issue. Instead, it is linked to 

other rights violations and is seen as an unintended consequence of globalisation and 

economic development. However, poverty is found at the culmination of a variety of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
11 B Meyersfeld et al, Submission to the UN Working Group on Human Rights and Transnational Corporations and 
other Business Enterprises, available at 
http://www.ohchr.org/Documents/Issues/TransCorporations/Submissions/AcademiaAndIndependentResearchers/Dav
idBilchitzJuanaKweitelBonitaMeyersfeld.pdf. 
12 D Bilchitz ‘Do Corporations Have Positive Fundamental Rights Obligations?’ (2010) 57(125) Theoria 1. 
13 Ibid, at 16. 
14 Ibid, at 13. 
15 Ibid, at 25. 
16 Ibid. 
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human rights violations and abuses. The ‘cycle of poverty’ has been described as 

follows: 

People who live in poverty generally describe it as a vicious circle, since 
they are confronted by a wide range of misfortunes which are interlinked 
and hard to overcome. Indeed, being deprived of resources makes it 
impossible for anyone to afford the most basic human needs or to enjoy the 
most fundamental human rights specified in the Universal Declaration of 
Human Rights, such as the right to housing, to a decent standard of living, 
to education, to health, to work, to life, and to participate in social, cultural, 
civil and political life, among others.  Living in poverty involves the denial of 
human rights as a whole.17 

1.4.2 When poverty denies individuals and communities the substance of human rights, such 

as the right to adequate housing; access to health care; right to education; and water 

and sanitation – the poverty itself amounts to a human rights violation. Poverty is also 

gendered.18 It plays itself out in a discriminatory way that denies women the right to 

equality and is particularly acute for women living in rural areas.19 This is exacerbated by 

socially ascribed gender roles; women’s limited access to power; unremunerated work 

and access to land.20 

1.4.3 Poverty is also linked to environmental degradation. “Poverty causes environmental 

degradation, and in turn, the degradations in environment exacerbate poverty.”21 Other 

than leading to poverty, which constitutes a human rights violation, environmental 

degradation is also a violation of the right to an environment that is not harmful.22 The 

right to a healthy environment is recognised in domestic and international law.23 

1.4.4 Business practices that create and / or exacerbate poverty and degrade the environment 

constitute violations of human rights. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
17 K Annan, Poverty: An Obstacle to Human Rights, available at http://www.un.org/rights/poverty/poverty5.htm. 
18 C Jackson, ‘Women and poverty or gender and well-being?’ (1998) J Int’l Affairs 67, at 67. 
19 The United Nations Fourth World Conference on Women, Women and Poverty, points 47 and 50 respectively, 
available at http://www.un.org/womenwatch/daw/beijing/platform/poverty.htm. 
20 Ibid, points 48, 49 and 51. 
21 A Rahman, Environment-Poverty Nexus: A Global Overview, at 2, available at 
http://unpan1.un.org/intradoc/groups/public/documents/un/unpan019719.pdf. 
22 Constitution, section 24(a). 
23 UDHR, article 29(1) and African Charter, article 24. 
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2. A BRIEF HISTORICAL CONTEXT ON THE GOVERNANCE OF CORPORATE 

BEHAVIOUR 

2.1 Corporate accountability for human rights violations can first be traced back to the 

Nuremberg Tribunal where corporations were held liable for human rights violations that 

occurred prior to and during World War II.24 The Nuremberg Control Council was given 

the power to seize the assets of both natural and juristic persons to promote 

international peace and collective security. Among the actions taken against 

corporations that were found to be criminally liable for gross human rights violations, 

through the committal of war crimes and other international crimes, were: dissolution of 

the corporation; the seizure of assets; redistribution of shares; and denazification of 

industries.25 

2.2 In the 1960s academic discourse around the liability of corporate entities emerged, 

driven by developed countries concerned about the influence that transnational 

corporations had on domestic politics.26 And, in 1972, the International Chamber of 

Commerce became the first to adopt voluntary guidelines on the conduct of transnational 

business entities 27  The International Chamber of Commerce’s Guidelines for 

International Investment (“Guidelines for International Investment”) were an attempt to 

create principles that guided transnational investment. An amendment to the Guidelines 

for International Investment, in 2012, calls for adherence with the United Nations Guiding 

Principles on Business and Human Rights (“UN Guiding Principles”).28 

2.3 In 1976, the Organization for Economic Co-operation and Development (“OECD”) 

released the Guidelines for Multinational Enterprises (“OECD Guidelines”)29 and a year 

after, from a labour focused perspective, the International Labour Organization (“ILO”) 

adopted the ILO Tripartite Declaration of Principles concerning Multinational Enterprises 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
24 M Bazyler and J Green, Brief of Amici Curiae Nuremberg Scholars: Kiobel v Royal Dutch Petroleum, at 19, 
available at http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/briefs/10-
1491_petitioner_amcu_nuremberg_bartov_etal.authcheckdam.pdf.  
25 Ibid, at 10. 
26 D M Chirwa, ‘The Long March to Binding Obligations of Transnational Corporations in International Human Rights 
Law’ (2006) SAJHR 76, at 78. 
27  International Chamber of Commerce, Guidelines for International Investment, available at 
http://www.iccindiaonline.org/pdf.pdf. 
28 Ibid, principles XI(2)(c) and (d) and (1)(c). See also, United Nations Human Rights Council, Report of the Special 
Representative of the Secretary- General on the issue of human rights and Transnational corporations and other 
business enterprises, John Ruggie Guiding Principles on Business and Human Rights: Implementing the United 
Nations “Protect, Respect and Remedy” Framework (‘UN Guiding Principles’) 21 March 2011 UN DOC A/HRC/17/31. 
29  Organization for Economic Co-operation and Development, Guidelines for Multinational Enterprises (‘OECD 
Guidelines’), available at http://www.oecd.org/investment/mne/48004323.pdf.  For a comprehensive discussion on the 
OECD Guidelines see para 5.2 below. 
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(“ILO Tripartite Declaration”).30 Concurrently, a movement developed internationally that 

focused on the businesses that were enabling the South African Apartheid Government 

to commit human rights violations. Encouraged by the sanctions placed on South Africa 

by the United Nations (“UN”), an international public dissatisfaction grew against 

companies who were operating in South Africa and who were profiting from the 

racialised inequality that was often perpetuated through the services these companies 

were providing to the National Party Government. Driven by international pressure 

emanating from their operations in Apartheid South Africa, some United States (“US”) 

corporations adopted the Global Sullivan Principles of Corporate Social Responsibility 

(“Sullivan Principles”), in 1977.31 The Sullivan Principles, developed after US Reverend 

Leon Sullivan, advocated for principles that promoted disinvestment in cases where it 

would constitute a tacit endorsement of a racist regime. The Sullivan Principles called on 

financial institutions (banks) to be circumspect when they financed dealings with the 

South African Government, and brought about the sanctioning of South Africa during 

Apartheid. Other principles that have been adopted subsequently include the MacBride 

Principles and the Slepak Principles.32 

2.4 Several years later, in 2003, the UN Sub-Commission on Human Rights adopted the UN 

Norms on the Responsibilities of Transnational Corporations and Other Business 

Enterprises with Regard to Human Rights (“UN Norms”). 33  Like the UN Guiding 

Principles, the UN Norms provide that States have the primarily responsibility and 

“obligation to promote, secure the fulfillment of, respect, ensure respect of and protect 

human rights”. Unlike the UN Guiding Principles, the UN Norms provide that 

corporations have the responsibility to do the same “within their respective spheres of 

activity and influence”.34 The UN Norms create an obligatory framework for corporations 

to respect economic, social, and cultural, as well as civil and political rights and to 

contribute towards the realisation of those rights. Specific mention is made of the rights 

to, development; adequate food and drinking water; the highest attainable standard of 

physical and mental health; adequate housing; privacy; education; freedom of thought, 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
30 International Labour Organization, Tripartite Declaration of Principles Concerning Multinational Enterprises and 
Social Policy, available at 
http://www.ilo.org/wcmsp5/groups/public/@ed_emp/@emp_ent/documents/publication/wcms_101234.pdf. For a 
comprehensive discussion on the ILO Tripartite Declaration see para 5.6 below. 
31 Global Sullivan Principles, available at http://www1.umn.edu/humanrts/links/sullivanprinciples.html. 
32 MacBride Principles, available at http://www1.umn.edu/humanrts/links/macbride.html, and on the Slepak Principles, 
see http://digitalcollections.library.cmu.edu/awweb/awarchive?type=file&item=711863. 
33 UN Sub-commission on Human Rights, Norms on the Responsibilities of Transnational Corporations and Other 
Business Enterprises with Regard to Human Rights, U.N. Doc. E/CN.4/Sub.2/2003/12/Rev.2 (2003). 
34 Ibid, article 1.  
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conscience, and religion; and freedom of opinion and expression.35 The UN Norms were 

intended to be binding on corporations but ultimately were not adopted by the 

Commission on Human Rights, and are thus considered a form of ‘soft law’. 

2.5 Following the failure of the UN Norms, in 2005 the UN Human Rights Council appointed 

a special representative, Professor John Ruggie, to investigate the issues pertaining to 

business and human rights. Three years later, in 2008, Ruggie released a framework 

comprised of three pillars — the respect, protect and remedy framework (“Ruggie 

Framework”). The UN Human Rights Council welcomed the Ruggie Framework, 

extended Ruggie’s mandate for an additional three years while calling on him to provide 

concrete and practical recommendations on the Ruggie Framework.36 At the expiration 

of his mandate, Ruggie released what would become known as the ‘UN Guiding 

Principles’. 

3. DOMESTIC FRAMEWORK FOR BUSINESS AND HUMAN RIGHTS 

3.1 The Constitution of the Republic of South Africa 

3.1.1 South Africa is uniquely placed to be a leader in developing a corporate accountability 

framework, especially within Africa. As a member of the Brazil, Russia, India, China and 

South Africa Group (“BRICS”) and as a foreign investor and country of origin for 

transnational corporations in developing economies, South Africa is both a repository 

and perpetrator of human rights violations, receiving foreign investment within South 

Africa, while at the same time having South African-based corporations expand their 

operations over the border. 

3.1.2 Due to past injustices, coupled with a strong desire to right the wrongs of the past, South 

Africa has become a leading international example by its adoption of a strong corporate 

accountability framework, founded in the Constitution. South African corporations are 

expected to contribute to society on a number of legislative fronts, discussed in turn 

below. 

3.1.3 The Constitution bestows explicit constitutional obligations on juristic persons through 

the Bill of Rights. In particular, section 8(2) of the Constitution allows for the horizontal 

application of the Bill of Rights, meaning that corporations can be held liable for a breach 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
35 Ibid, article 12.  
36 Human Rights Council, Mandate of the Special Representative of the Secretary-General on the Issue of Human 
Rights and Transnational Corporations and Other Business Enterprises, available at 
http://ap.ohchr.org/documents/e/hrc/resolutions/A_HRC_RES_8_7.pdf. 
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of human rights principles. Surprisingly, this provision remains largely underutilised and 

it has only been considered in few matters before the Constitutional Court.37 In the 

matter of Khumalo and Others v Holomisa38 as well as AllPay Consolidated Investment 

Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African Social 

Security Agency and Others, the Constitutional Court made it clear that dependent on 

circumstances, section 8(2) could apply directly, positively and horizontally between 

private parties.39 And, in Governing Body of the Juma Masjid Primary School and Others 

v Essay N.O. and Others,40 the Constitutional Court held that private parties have a 

negative obligation in relation to human rights, i.e. the obligation not to interfere with or 

obstruct the realisation of human rights. 

3.1.4 Section 24(a) of the Constitution speaks to the right to an environment that is not harmful 

to health or well-being and section 24(b)(iii) provides for right to use natural resources 

while promoting justifiable economic and social development.41 In the same token, 

section 25(4)(a) provides that equitable access to all South Africa’s natural resources is 

a matter of public interest.42 

3.1.5 The centrality of the Constitution and the Bill of Rights in all aspects of South Africa law 

is further articulated by section 1(c) which provides for constitutional supremacy and 

section 39(2) which provides that the courts must promote the spirit, purport and objects 

of the Bill of Rights in interpreting any legislation, common law or customary law. It is 

clear from the provisions of the Constitution and the foregoing decisions of the 

Constitutional Court that human rights infuse and apply to relationships between private 

persons, including juristic entities. 

3.2 National legislation and policy 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
37 Khumalo and Others v Holomisa 2002 (5) SA 401 (CC); and Allpay Consolidated Investment Holdings (Pty) Ltd 
and Others v Chief Executive Officer of the South African Social Security Agency and Others (No 2) 2014 (4) SA 179 
(CC). 
38 Ibid. 
39 The factors listed in para 33 of Khumalo are: (a) the importance of the right in the Constitutional project (the 
“intensity of the right”); (b) the potential for invasion of the right by persons other than the state; and (c) the nature of 
the parties to which the right relates (and the importance of the right to them).  And, in AllPay No.2, a determinative 
factor was whether or not the private party had undertaken a state function and was therefore an ‘organ of state’.  
40 Governing Body of the Juma Musjid Primary School and Others v Essay N.O. and Others 2011 (8) BCLR 761 
(CC). 
41 Agri South Africa v Minister for Minerals and Energy 2013 (4) SA 1 (CC) and Minister of Mineral Resources and 
Others v Sishen Iron Ore Company (Pty) Ltd and Another 2014 (2) SA 603 (CC). 
42 See also AgriSA, at para 61. 
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3.2.1 The Companies Act provides, amongst others, for the incorporation, 

registration, organisation and management of companies in South Africa.43  

Section 7 of the Companies Act provides for the purpose of the Act, which in turn 

purports to promote compliance with the Bill of Rights, and also lends further support to 

the notion of a company as a social creature having responsibilities of a social, 

environmental and economic nature. In particular, section 7 provides as follows: 

 The purposes of this Act are to- 
(a) promote compliance with the Bill of Rights as provided for in the Constitution, in 

the application of company law; 
(b) … 
(c) … 
(d) reaffirm the concept of the company as a means of achieving economic 

and social benefits; 
(e) continue to provide for the creation and use of companies, in a manner 

that enhances the economic welfare of South Africa as a partner within 
the global economy; 

(f) – (l). 
 

3.2.2 Section 7 of the Act dictates that human rights concerns are placed at the centre of 

policy making within the corporation and that they are embedded in the holistic 

functioning of the company.44 Section 7 is seen as an articulation of the Legislature’s 

intention to bridge the gap between doing business for its own sake and doing business 

in a way that is hospitable to human rights.45 

3.2.3 The South African Government’s intentions in relation to corporate accountability are 

further articulated in Regulation 28 of the Pension Fund Act.46 This Regulation requires 

South African asset investment managers to take into account the long-term 

sustainability of investments and, in particular, to consider the effect of environmental, 

social and good governance practices on the profitability of the proposed investment. 

This means that asset managers are required to analyse fully a potential investment with 

an eye directed towards human rights and long term sustainability. 

3.2.4 In September 2010, the Government of South Africa adopted the Broad Based Socio 

Economic Empowerment Charter (“Mining Charter”).47 The Mining Charter was adopted 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
43 The Companies Act, 71 of 2008. 
44 J Katzew ‘Crossing the Divide between the Business of the Corporation and the Imperatives of Human Rights – 
The Impact of Section 7 of the Companies Act 71 of 2008’ (2011) 128 SALJ 686, at 687. 
45 Ibid, at 690.  
46 Act 24 of 1956. 
47 Scorecard for the Broad Based Socio-Economic Empowerment Charter for the South African Mining Industry, 
Government Gazette 26661 Notice 1639 of 2004, 13 August 2004. 
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with a view to giving effect to section 100 (2)(a) of the Minerals and Petroleum 

Resources Development Act (“MPRDA”)48 read with section 9 of the Constitution - thus 

facilitating meaningful participation of historically disadvantaged South Africans in the 

mining and minerals industry. The Mining Charter seeks to achieve a number of 

objectives, including inter alia: 

3.2.4.1The promotion of equitable access to the nation’s mineral resources to all the 

people of South Africa; 

3.2.4.2 To substantially and meaningfully expand opportunities for historically 

disadvantaged South Africans to enter the mining and minerals industry and to 

benefit from the exploitation of the nation’s mineral resources; and 

3.2.4.3To promote employment and advance the social and economic welfare of mine 

communities and major labour sending areas.49 

3.2.5 The Constitutional Court in Agri South Africa v Minister for Minerals and Energy and 

Minister of Mineral Resources and Others v Sishen Iron Ore Company (Pty) Ltd and 

Others discussed the provisions of, and rationale for, the MPRDA. As Mogoeng CJ 

stated: 

The MPRDA was enacted to facilitate equitable access to and sustainable 
development of the nation’s mineral and petroleum resources. This objective 
finds support from the Preamble which sets out a list of commitments which 
lie at the heart of the MPRDA. They are, among others, the eradication of all 
forms of discriminatory practices in the mining sector. Also included is the 
undertaking to take measures to address the effects of the skewed 
distribution of economic benefits which took place during the apartheid era 
and the creation of a mining regime that is internationally competitive and 
efficient.50 

Mogoeng CJ further went on to say that: 

Our history does not permit a near-absolute status to be given to individual 
property rights to the detriment of the equally important duty of the state to 
ensure that all South Africans partake of the benefits flowing from our 
mineral and petroleum resources.51 

Jafta J, handing down the decision in Sishen Iron Ore, comprehensively set out the 

racist history of mining in South Africa that brought about the enactment of the 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
48 Act 28 of 2002. 
49 Scorecard for the Broad Based Socio-Economic Empowerment Charter (above n 47), at item 3.  
50 AgriSA, (above n 41) at para 26; and Sishen Iron Ore, (above n 41) at para 10. 
51 AgriSA, (above n 41) at para 62. 
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MPRDA.52 “By vesting all mineral and petroleum resources in the nation, the MPRDA 

dispensed with the notion of mineral rights or rights to minerals which before 1 May 2004 

were held by private persons.”53 It is clear therefore, and trite in the jurisprudence of the 

Constitutional Court that mineral resources belong to the nation and are mined for the 

benefit of all. 

3.2.6 In addition to the legislative framework and its interpretation by the Courts, South Africa 

has implemented the King III Report (“King Code”), a Code of Good Practice aimed at 

business, specifically setting out principles relating to corporate citizenship and 

stakeholder protection, as well as the triple bottom-line approaches to investment 

decision-making. The triple bottom line agenda, “focuses corporations not just on the 

economic value that they add, but also on the environmental and social value that they 

add or destroy.”54 It is evident that many corporate sustainability issues exist not only in 

process and product design but also in the structure of the corporations and their 

extended ‘value chains’. 

3.2.7 The evolution of the triple bottom line is described as a three ‘wave’ movement. ‘Wave 

One’ brought an understanding that environmental impacts and natural resource 

demands have to be limited, resulting in an initial outpouring of environmental legislation.  

‘Wave Two’ brought a wider realisation that new kinds of production technologies and 

new kinds of products are needed, culminating in the insight that development 

processes have to become sustainable and a sense that business would often have to 

take the lead. ‘Wave Three’ focused on the growing recognition that sustainable 

development will require profound changes in the governance of corporations and in the 

process of globalisation as a whole, putting a renewed focus on government and on civil 

society.55 

3.2.8 The King Code also sets out the duty of good faith that a director owes to his or her 

company, which is another step in South African business practice that leans towards 

the development of a company as having more than just a wholly profit-driven purpose.56 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
52 Sishen Iron Ore, (above n 41) at para 3-9. 
53 Ibid, at para 10. 
54 J Elkington ‘Enter the Triple Bottom Line’ in The Triple Bottom Line: Does It All Add Up? (2004), at 3. 
55 Ibid, at 7. 
56 I Esser ‘Corporate Social Responsibility: A Company Law Perspective’ (2011) South African Mercantile Law 
Journal 329. 
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3.2.9 The Code of Responsible Investing in South Africa (“CRISA”) is an additional initiative 

that was undertaken in 2011 which asserts that company value should be measured in 

more than mere financial terms, but should also take into account the sustainable 

conditions that allow a company to prosper over time.57 

3.2.10 Finally, South Africa’s Johannesburg Stock Exchange (“JSE”) has imposed a Socially 

Responsible Investment Index (“SRI Index”). The SRI Index provides an increased focus 

on corporate sustainability in South Africa, together with the ‘JSE Listing Requirements’ 

that impose a duty to report on social and compliance standards as set out in the King 

Code. This is one of the first responsible investment indexes on a national market, and is 

one of the reasons that the World Economic Forum (“WEF”) Global Competiveness 

Report ranked South Africa first out of 148 countries for regulation of securities 

exchanges for the fourth consecutive year.58 The JSE Listing Requirements impose a 

duty on its corporates to report on their social, environmental, health and ethical 

performances, as well as to provide information on the efficiency of risk management 

and internal controls, and to disclose their degree of compliance with the King Report. 

Apart from this duty, the SRI Index has developed criteria to measure the ‘triple-bottom-

line’ performance of companies on the FTSE/JSE All Share Index. Those companies 

who make the criteria are thereafter lauded for being socially responsible organisations 

that embody the prerogatives of the King Code. These two indexes provide a platform 

from which a corporation is able to measure its social, environmental and good 

governance initiatives and, supposedly, obtain financial support for these sustainability 

efforts. 

4. THE REGIONAL FRAMEWORK 

4.1 The African regional human rights system has demonstrated, through the few 

opportunities it has had, a strong desire to hold corporate entities accountable for human 

rights violations. The African Charter on Human and Peoples’ Rights (“African Charter”) 

does not specifically provide protection against abuse by corporations, but in article 21, 

provides for “the right of the people to freely dispose of their wealth and natural 

resources, which right shall also be exercised in the exclusive interest of the people, and 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
57  Institute for Directors Southern Africa, Code for Responsible Investing in South Africa, available at 
http://c.ymcdn.com/sites/www.iodsa.co.za/resource/resmgr/crisa/crisa_19_july_2011.pdf.  
58 African Exchanges, WEF Global Competitiveness Report 2013-2014: South Africa Ranks First in Regulation of 
Securities Exchanges, available at http://www.african-exchanges.org/asea-member-news/wef-global-
competitiveness-report-2013-2014-south-africa-ranks-first-in-regulation-of-securities-exchanges/. 
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the people shall not be deprived of it.” It further provides that “State Parties shall 

undertake to eliminate all forms of foreign economic exploitation, particularly that 

practised by international monopolies, so as to enable their people to fully benefit from 

the advantages derived from their natural resources.” 

4.2 The African Commission on Human and Peoples’ Rights (“African Commission”), a body 

established in terms of article 30 of the African Charter, to promote and protect human 

and peoples’ rights, has held that the drafters of article 21 of the African Charter “wanted 

to remind African Governments of the continent’s painful [colonial] legacy and restore 

cooperative economic development to its traditional place at the heart of African 

society.”59 

4.3 Article 22 of the African Charter protects the right of the people to their economic, social 

and cultural development with due regard to their freedom and identity in the equal 

enjoyment of the common heritage of mankind. It goes further to place a duty on the 

state, both individually and collectively to ensure the exercise of the right to 

development. Article 24 of the African Charter provides that all people shall have the 

right to a generally satisfactory environment favourable to their development. 

4.4 The African Commission has recognised that the State has a responsibility to protect its 

citizens from harm caused by private actors. 60  The jurisprudence of the African 

Commission, through the use of the doctrine of state responsibility, has held states 

responsible for the acts of corporations.61 

4.5 Other bodies have been established by the African Union (“AU”) through the African 

Commission, which have a bearing on corporate accountability. These include the 

African Commission Working Group of Experts on the Rights of Indigenous 

Populations/Communities in Africa in 2000 62  and the Working Group on Extractive 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
59 Social and Economic Rights Action Centre (SERAC) v Nigeria (2001) AHRLR 60, at para 56. 
60 In the case of Commission Nationale des Droits de l’Homme et des Libertes v Chad (2000) AHRLR 66 the 
Commission held that State Parties are responsible to ensure that the rights in the African Charter are upheld, even if 
the State or its agents are not the immediate cause of a violation. See also Zimbabwe Human Rights NGO Forum v 
Zimbabwe (2005) AHRLR 128. 
61 The case of Social and Economic Rights Action Centre (SERAC) v Nigeria, (above note 59) represents a landmark 
application of state responsibility for acts of private actors. The African Commission stated at para 57 that: 

“Governments have a duty to protect their citizens, not only through appropriate legislation and 
effective enforcement, but also by protecting them from the damaging acts that may be 
perpetrated by private parties. . . . This duty calls for positive action on the part of governments in 
fulfilling their obligation under human rights instruments.” 

62  African Commission on Human And Peoples’ Rights, Resolution on the Rights of Indigenous Peoples’ 
Communities in Africa, 28th Ordinary Session, 6 November 2000. 
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Industries and Human Rights Abuse in Africa in 2009.63 The former Working Group is 

mandated to, inter alia, monitor and protect the rights of indigenous communities. In a 

report, adopted by the African Commission, the African Commission Working Group of 

Experts on the Rights of Indigenous Populations/Communities in Africa recognised that 

“[l]arge-scale extraction of natural re-sources such as logging, mining, dam construction, 

oil drilling and pipeline construction have had very negative impacts on the livelihoods of 

indigenous pastoralist and hunter-gatherer communities in Africa”.64 The Working Group 

on Extractive Industries is mandated to, inter alia, research the violations of human and 

peoples’ rights by non-state actors and inform the African Commission on possible 

liability for such violations.65 These are strong indications of the intention of the African 

Commission in relation to mining and its impact on the human rights of affected 

communities. 

4.6 The most recent significant development on corporate accountability on the African 

continent took place in June 2014 when African States supported the South Africa / 

Ecuador resolution, elaboration of an international legally binding instrument on 

transnational corporations and other business enterprises with respect to human rights, 

at the Human Rights Council.66 This resolution requires the UN Working Group on 

Business and Human Rights to elaborate on a binding treaty articulating the 

accountability of corporate entities for human rights violations. The majority of African 

States represented at the Human Rights Council voted in favour of the resolution, with 

only Botswana, Sierra Leone and Gabon absenting.67  No African State voted against 

the resolution. 

4.7 Another significant development is the AU’s approval of an amendment to the Protocol 

on the Statute of the African Court of Justice and Human Rights (“African Court 

Statute”).68 Once a State has ratified the amendment, renunciation is not permissible. 

The amendment grants the International Criminal Law Division of the African Court the 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
63 African Commission on Human and Peoples’ Rights, Resolution on the Establishment of a Working Group on 
Extractive Industries, Environment and Human Rights Violations in Africa, 46th Ordinary Session, 25 November 2009. 
64 African Commission Working Group of Experts on the Rights of Indigenous Populations/Communities in Africa, 
Report of the African Commission on Human and Peoples’ Rights Working Group of Experts on Indigenous 
Populations/Communities, at 20, available 
http://www.iwgia.org/iwgia_files_publications_files/African_Commission_book.pdf. 
65 African Commission on Human and Peoples’ Rights, Resolution on the Establishment of a Working Group on 
Extractive (above n 63). 
66 Business and Human Rights Resource Centre, Binding Treaty, http://business-humanrights.org/en/binding-treaty. 
67 Algeria, Benin, Burkina Faso, Congo, Côte d'Ivoire, Ethiopia, Kenya, Morocco, Namibia, South Africa supported the 
resolution.   
68 African Union, Protocol on Amendments to the Protocol on the Statute of the African Court of Justice and Human 
Rights, STC/Legal/Min/7(I) Rev. 1 (hereinafter ‘African Court Statute’). 
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jurisdiction to try persons (including juristic persons) for crimes including corruption 

money laundering, and illicit exploitation of natural resources.69 Responsibility for these 

crimes is extended beyond participation, through article 28N, to include, among others, 

incitement; instigation; organisation; direction; facilitation; and financing. ‘Person’ is 

defined as including a juristic person and article 46C makes specific mention of 

corporate criminal liability.70 It follows, therefore, that the AU recognised, first, the fact 

that juristic persons are capable of committing international criminal crimes; and second, 

that the commission of international criminal acts may be indirect; with the result that 

juristic persons can be tried, convicted and sentenced for committing such crimes.71 The 

African framework makes provision for corporate accountability for human rights 

violations. 

4.8 Despite the advances highlighted above, State compliance with recommendations of 

international human rights bodies is low in Africa. In a survey of 44 decisions made by 

the African Commission against States, full compliance occurred in only 14% of the 

cases, partial compliance in 20% and absolute non-compliance in 66% of cases.72 

 

5. GLOBAL FRAMEWORK: GOVERNING CORPORATE ACCOUNTABILITY 

5.1 UN Guiding Principles 

5.1.1 The UN Guiding Principles stand on three pillars, namely: (a) the state’s duty to protect 

individual rights against abuse from non-state actors; (b) the responsibility of business to 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
69 African Court Statute, article 46C. 
70 African Court Statute, article 46C reads as follows: 

“Corporate Criminal Liability 
1. For the purpose of this Statute, the Court shall have jurisdiction over legal persons, with the 

exception of States. 
2. Corporate intention to commit an offence may be established by proof that it was the policy 

of the corporation to do the act which constituted the offence. 
3. A policy may be attributed to a corporation where it provides the most reasonable 

explanation of the conduct of that corporation. 
4. Corporate knowledge of the commission of an offence may be established by proof that the 

actual or constructive knowledge of the relevant information was possessed within the 
corporation. 

5. Knowledge may be possessed within a corporation even though the relevant information is 
divided between corporate personnel. 

6. The criminal responsibility of legal persons shall not exclude the criminal responsibility of 
natural persons who are perpetrators or accomplices in the same crimes.” 

71 African Court Statute, article 43A provides for sentences and penalties, article 45 provides for compensation and 
reparation and article 46JBis provides for enforcement of fines and forfeiture measures. 
72 L Louw, An analysis of state compliance with the recommendations of the African commission on human and 
peoples’ rights, at 60, available at http://upetd.up.ac.za/thesis/available/etd-11252009-
083450/unrestricted/01chapters1-3.pdf. 
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respect human rights; and (c) the necessity of access to remedies. Despite the 

Principles’ voluntary nature, it is on these principles that the body of law that governs the 

conduct of corporations in respect of human rights has developed. 

5.1.2 To assist governments in the interpretation of ‘the duty to protect’, under the core United 

Nations human rights conventions, treaty monitoring bodies generally recommend that 

States must take all necessary steps to protect against human rights abuses. This 

includes taking steps to prevent; investigate; and punish the abuse, as well as to provide 

access to redress where a violation has been committed.73 There is a measure of 

discretion whereby States are able to decide on the appropriate measures to take. The 

treaty bodies provide that both regulation and the adjudication of corporate activities, by 

the State, in respect of human rights is appropriate.74 The treaty bodies also suggest that 

the duty to protect applies to all types of business activities and to all types of 

corporations, including national or transnational, and is applicable to all rights that 

private parties are capable of violating. 

5.1.3 Although not obligatory, the UN Guiding Principles hold a substantial degree of 

international authority. The fact that the State’s responsibility to protect human rights 

emanates from existing and binding international conventions gives aggrieved 

individuals the right to approach treaty bodies where violations have occurred. The treaty 

bodies, in turn, have the mandate to make findings against the State and 

recommendations for remediation. 

5.1.4 The corporate ‘responsibility to respect’ human rights is the second principle. Through 

this principle, corporations “are expected to obey the law, even if it is not enforced, and 

to respect the principles of relevant international instruments where national law is 

absent”.75 To respect rights means that corporations must not infringe on the rights of 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
73 See, for instance, Committee on Economic, Social and Cultural Rights, ‘The right to the highest attainable standard 
of health’, General Comment No. 14, 11 August 2000, E/C.12/2000/4 (2000); Committee on Economic, Social and 
Cultural Rights, ‘Forced evictions, and the right to adequate housing’, General Comment No. 7, 20 May 1997, 
E/1998/22, annex IV at 113 (1998); Committee on Economic, Social and Cultural Rights, ‘The right to work’, General 
Comment No. 18, 24 November 2005, E/C.12/GC/18 (2006); and Committee on Economic, Social and Cultural 
Rights, ‘The right to adequate food’, General Comment No. 12, 12 May 1999, E/C.12/1999/5. 
74 For example the Committee on Economic, Social and Cultural Rights in ‘Forced evictions, and the right to adequate 
housing’ (above n 73) said that: 

“[I]t is clear that legislation against forced evictions is an essential basis upon which to build a 
system of effective protection. . . . The legislation must also apply in relation to all agents acting 
under the authority of the state or who are accountable to it.” 

75 International Organisation of Employers, International Chamber of Commerce (ICC) and the Business and Industry 
Advisory Committee, Business and Human Rights: The Role of Business in Weak Governance Zones, at para 15, 
available at http://business-humanrights.org/sites/default/files/media/bhr/files/Role-of-Business-in-Weak-Governance-
Zones-Dec-2006.pdf. 
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others, and essentially it commands that corporates “do no harm”. Corporations can 

have an impact on a range of internationally recognised rights, and as such they should 

consider the responsibility to respect in relation to all such rights, although the degree of 

the responsibility may vary in different contexts. 

5.1.5 Unfortunately, even in cases where treaty bodies have noted, with concern, the human 

rights violations committed by private bodies and corporations, they have failed to make 

pronouncements against these corporations. Instead, treaty bodies direct their 

communication and condemnation at Governments.76 An illustrative proclamation by the 

Committee on Economic, Social and Cultural Rights reads as follows: 

The Committee expresses its serious concern that the rate of contamination 
of both domestically produced and imported foodstuffs is high by 
international standards, and appears to be caused – for domestic production 
– by the improper use of pesticides and environmental pollution such as 
through the improper disposal of heavy metals and oil spills, and – for 
imported food – by the illegal practices of some food importers. The 
Committee notes that it is the responsibility of the Government to ensure that 
such food does not reach the market. 

The Committee is alarmed at the extent of the environmental problems in the 
State Party and that industrial leakage of harmful waste products is such a 
severe problem in some regions that they could be correctly declared as 
environmental disaster areas. 

. . . . 

The Committee recommends that action be taken to protect the indigenous 
peoples from exploitation by oil and gas companies, and more generally that 
action be taken to ensure their access to traditional and other sources of 
food.77 

 

5.1.6 ‘Access to remedy’ is the third pillar of the UN Guiding Principles. There is always 

going to be a need for victims of abuse to access remedies where it is found that 

their rights have been violated. Even when corporations operate ethically, scope 

remains for disputes to arise over the human rights impact of corporations. The 

concern with this pillar of the UN Guiding Principles is that it is hampered from 

effective operation by the principle of state sovereignty and restrictions on 
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76 See, for instance, Committee on Economic, Social and Cultural Rights, ‘Concluding observations: Honduras’, 21 
May 2001, U.N. Doc. E/C.12/1/Add.57; Committee on Economic, Social and Cultural Rights, Ecuador, ‘Concluding 
observations’, 7 June 2004, E/C.12/1/Add 100; Committee on the Rights of the Child, ‘Ecuador, Concluding 
observations’, 13 September 2005, CRC/C/15/Add 262; and Committee on the Eradication of Racial Discrimination, 
Concluding observations: Canada, 25 May 2007, U.N. Doc. CERD/C/CAN/18. 
77 Committee on Economic, Social and Cultural Rights, ‘Concluding observations: Russian Federation’, 20 May 1997, 
U.N. Doc. E/C.12/1/Add.13, at paras 24 and 30 respectively. 



!
!

21!

extraterritoriality.  The principle of ‘state sovereignty’ in international law denotes 

the legal status of States and provides that States are not subject to the 

jurisdiction of foreign States (i.e. are not subject to ‘extraterritoriality’). 78  It 

prohibits intervention into the internal affairs of a State.79 This limits the fora 

available to victims of corporate human rights violation for redress. 

 

5.2 OECD Guidelines  

5.2.1 The OECD comprises of 34 governments, mainly from the ‘Global North’.80 The OECD 

Guidelines are recommendations made and supported by the OECD governments; they 

were released in 1976 and later reviewed in 2011. The OECD Guidelines apply not only 

to the member States, but also to the corporations that operate within these States as 

well as those corporations that operate in other (non-member) States but have parent 

companies in OECD States.81 

5.2.2 The OECD Guidelines operate as recommendations and are non-binding principles. 

They consist of a set of standards for OECD corporations on how they ought to conduct 

their business in other States. The OECD Guidelines cover a range of issues, such as 

access to information and disclosure; corruption and bribery concerns; consumer 

interests; environmental and social impacts; competition; and employment and taxation 

issues. Most importantly, the OECD Guidelines require companies to “respect the 

human rights of those affected by their activities, consistent with the host government’s 

international obligations and commitments”.82 

5.2.3 Chapter IV of the OECD Guidelines provides a framework for human rights protection, 

using the ‘respect, protect, and remedy’ framework. Similar to the UN Guiding Principles, 
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78 H Steinberger, ‘Sovereignty’ (2000) 4 Encyclopaedia of Public International Law, at 511-512. See W Meng 
‘Extraterritorial Effects of Administrative, Judicial and Legislative Acts’ (2000) 2 Encyclopaedia of Public International 
Law, at 337. 
79 Ibid, 514. 
80 The United Kingdom is an OECD country, see http://www.oecd.org/about/membersandpartners/list-oecd-member-
countries.htm.  Therefore, Lonmin, as a company registered in the UK is encouraged to comply. Other member 
States include: Australia, Austria, Belgium, Canada, Chile, Czech Republic, Denmark, Estonia, Finland, France, 
Germany, Greece, Hungary, Iceland, Ireland, Israel, Italy, Japan, Korea, Luxembourg, Mexico, Netherlands, New 
Zealand, Norway, Poland, Portugal, Slovak Republic, Slovenia, Spain, Sweden, Switzerland, Turkey, and the United 
States.  “Global North” is the socio-political term for economies that are developed and is juxtaposed against “Global 
South” which is the socio-political term for developing economies. 
81  Organisation of Economic Co-operation and Development, Declaration on International Investment and 
Multinational Enterprises, article II(1). 
82 D Bilchitz “Business and Human Rights: The responsibilities of corporations for the protection and promotion of 
human rights” (2008) SAIFAC 1, at 3. 
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a number of recommendations are contained in the OECD Guidelines regarding due 

diligence processes that should be conducted by corporations before they enter into 

transactions that could have human rights implications. The OECD Guidelines draw 

attention to potential human rights violations that may be imputed to corporations 

through its complicit abuse in a supply chain, or which may occur through its business 

relationships with other corporations and/or actors. The OECD Guidelines recommend 

that corporations adopt human rights policies and conduct due diligence that goes 

beyond the mere material or conventional risks to the company’s profit margins. Instead, 

the due diligence should seek to address the further potential impact of the corporation’s 

business on its workers; the community; and the environment in which its sphere of 

influence extends. Stakeholders and non-state actors should be included in dealings 

with corporations to ensure collaboration on issues that may impact them. 

5.2.4 Unlike a number of instruments, the OECD Guidelines also contain a conflict resolution 

mechanism. OECD Member States are required to establish National Contact Points 

(“NCP”). These NCPs are mandated to promote the OECD Guidelines, handle inquires 

and resolve disputes pertaining to the OECD Guidelines.83  The utility of NCPs is 

questionable. The most widely cited and lauded decision of an NCP — First Quantum 

Minerals — was resolved not by the direct actions of the NCP, but by conciliation 

between the complainant and the offending corporation.84 Furthermore, in the event that 

NCPs do make decisions concerning corporate human rights violations, these are in the 

form of non-binding recommendations. 

5.2.5 In addition to the NCP, the OECD Guidelines calls for the establishment of an 

‘Investment Committee’.85 The Investment Committee is mandated to enable networking 

and idea sharing among stakeholders; to promote responsible business conduct 

worldwide; to provide clarification on the OECD Guidelines; and to meet and report 

periodically. 

5.2.6 The OECD Guidelines’ mechanisms are criticised for being weak and failing to provide 

sanctions for non-compliance or incentives for compliance. There are no remedies for 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
83 Organisation for Economic Co-operation and Development, Amendment of the Decision of the Council on the 
OECD Guidelines for Multinational Enterprises, chapter I. 
84 International Federation for Human Rights, ‘Mediation Mechanism’ in Corporate Accountability for Human Rights 
Abuses: A Guide for Victims and NGOs on Recourse Mechanisms (2012), at 379, available at 
http://www.fidh.org/en/globalisation-human-rights/business-and-human-rights/Updated-version-Corporate-8258. 
85 Organisation for Economic Co-operation and Development, Amendment of the Decision of the Council on the 
OECD Guidelines for Multinational Enterprises, chapter II. 



!
!

23!

human rights violations and the human rights component of the OECD Guidelines is 

underdeveloped.86 

5.3 UN Global Compact 

5.3.1 Perhaps one of the larger and well-recognised voluntary approaches is the UN Global 

Compact, which was proposed by the UN Secretary-General Kofi Annan in 1999. With 

12 000 participants including 145 States, this is the most widely adopted business and 

human rights document.87 Lonmin has been a participant since July 2008.88 

5.3.2 Like all other instruments related to business and human rights, the UN Global Compact 

is voluntary. The UN Global Compact is made up of ten principles relating to the 

business of corporations. Two principles explicitly deal with human rights issues. 

Principles 1 and 2 provide that corporations should support and respect the protection of 

internationally proclaimed human rights, and make sure that they are not complicit in 

human rights abuses. The remaining principles deal with labour standards and 

environmental concerns of corporations as well as anti-corruption initiatives. 

5.3.3 Critics of the UN Global Compact indicate that the principles remain vague and lack 

clear guidance on the precise responsibilities that corporations should take on. This 

creates uncertainty, an uncertainty that corporations use to escape condemnation for 

transgressions.89 Another downside to the UN Global Compact is its voluntary nature, 

which, in the absence of a meaningful monitoring mechanism, relies on the goodwill of 

corporations in the implementation of the principles. The UN Global Compact itself 

recognises that it “is not designed, nor does it have the mandate or resources, to monitor 

or measure participants’ performance.”90 

5.3.4 Further, the UN Global Compact allows corporations the opportunity to “green-wash” or 

“blue-wash” their operations i.e. represent that they are adhering to the principles without 
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86 D Bilchitz, ‘Corporate law and the Constitution: Towards Binding Human Rights Responsibilities for Corporations’ 
(2008) SALJ 754, at 757.  See also D M Chirwa (above n 26), at 84. 
87  UN Global Compact, UN Global Compact Participants, available at 
http://www.unglobalcompact.org/ParticipantsAndStakeholders/index.html. 
88 See http://www.unglobalcompact.org/participant/6190-Lonmin-Plc. 
89 D M Chirwa, (above n 26), at 91.  
90 UN Global Compact, Integrity Measures, available at 
http://www.unglobalcompact.org/AbouttheGC/integrityMeasures/index.html. 
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actually doing so.91 Critics have pointed out that because the UN Global Compact is so 

broad, frequently corporations that are already in compliance with the principles are the 

same corporations that sign up, and in this manner the UN Global Compact becomes 

more of a public relations tool than a means for meaningful engagement on business 

responsibility.92 

5.3.5 Initiatives have been put in place to enhance accountability and the credibility of the UN 

Global Compact, partly in response to the criticisms. One initiative is known as the 

‘Integrity Measures’, which aim to ensure that the integrity of the UN Global Compact is 

safeguarded, and allows for the delisting of participants who either tarnish the 

association to the UN Global Compact, fail to report, or continue to perform acts of 

egregious or systematic abuse.93  By October 2009, 1,004 companies that had been 

participants to the UN Global Compact were delisted and by February 2010 an additional 

859 companies had been delisted.94 It is worth noting that these corporations were 

delisted from the UN Global Compact because they failed to report on progress made in 

implementing the UN Global Compact, and not due to a failure to adhere to principles of 

corporate accountability. The UN Global Compact is also actioned through public 

dialogues, reporting, networking, and partnering.95 

5.4 THE INTERNATIONAL COUNCIL ON MINING AND METALS 

5.4.1 Formed in 2001, the International Council on Mining and Metals (“ICMM”) is an 

organisation of 22 mining and metals corporations as well as 32 national and regional 

mining associations and global commodity associations.96 Lonmin joined the ICMM in 

2004.97 The ICMM is founded on values of care for the safety, health and well-being of 

workers, contractors, and host communities; as well as respect for people, the 

environment and the values of host societies. The ICMM lists ten principles with which 
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91 International Federation for Human Rights, ‘Voluntary Commitments: Using CSR Initiatives as a Tool for Enhanced 
Accountability’ in Corporate Accountability for Human Rights Abuses: A Guide for Victims and NGOs on Recourse 
Mechanisms (2012), at 501, available at http://www.fidh.org/en/globalisation-human-rights/business-and-human-
rights/Updated-version-Corporate-8258. 
92 Ibid. 
93 UN Global Compact, Integrity Measures, available at 
http://www.unglobalcompact.org/AboutTheGC/IntegrityMeasures/index.html. 
94  UN Global Compact, 1 000 Companies Delisted by UN Global Compact Since 2008, available at 
http://www.unglobalcompact.org/newsandevents/news_archives/2009_10_07.html; and UN Global Compact, 859 
Companies Delisted for Failure to Communicate on Progress, available at http://www.unglobalcompact.org/news/8-
02-01-2010. 
95 DM Chirwa, (above n 26), at 89-90. 
96 International Council on Mining and Metals, About Us, available at http://www.icmm.com/about-us/about-us. 
97 See http://www.icmm.com/members/member-companies. 
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its members should adhere and six supporting position statements, which together 

comprise the ‘Sustainable Development Framework’. The Principles speak to 

environmental sustainability, labour, and responsible corporate practice. Of particular 

relevance are principles 3 and 9, which provide that members should “uphold 

fundamental human rights and respect cultures, customs and values in dealings with 

employees and others who are affected by [their] activities” and “contribute to the social, 

economic and institutional development of the communities in which [they] operate”. 

5.4.2 Like other business and human rights instruments and mechanisms, the ICMM is a 

voluntary institution for corporations involved in the mining and metals industry. However 

once a corporation has joined, it is required to implement the ICMM principles. 

Membership to the ICMM requires a commitment to implement the ICMM principles, to 

report on efforts to do so and to provide independent assurance that commitments have 

been met. 98  Members who consistently underperform may have their membership 

reviewed.99 Members are scored on an annual basis based on their level of reporting, 

“A” for advanced, “B” for intermediate, “C” for beginner and “+” for independent 

assessment. In 2012, only one of the 21 members eligible for scoring scored below an 

A+.100  The only company to score below an A+ did so not because it had failed to meet 

the principles of the ICMM but because it was new to the ICMM. Therefore, the scoring 

system is flawed in that it is not an adequate reflection of the implementation of the 

ICMM principles themselves. 

5.4.3 The ICMM explicitly states that it “does not believe it provides an appropriate forum to 

address or mediate issues between a third party and individual company member.” As 

such, complaints against mining companies are forwarded to the companies themselves, 

and third parties are encouraged to attempt to resolve complaints directly with the 

companies or through alternative international fora for conflict resolution.101 The ICMM 

therefore provides little recourse for human rights violations and limits any action that 

can be taken to withdrawal of membership and the accompanying public relations 

consequences. 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
98 International Council on Mining and Metals, Sustainable Development Framework, available at 
http://www.icmm.com/our-work/sustainable-development-framework. 
99 International Council on Mining and Metals, FAQs on Membership Requirements, available at 
http://www.icmm.com/our-work/sustainable-development-framework/faqs-on-membership-requirements. 
100 International Council on Mining and Metals, Annual Review 2012, at 13.  Lonmin scored an A+ on reporting in the 
2012 financial year, which ran until 30 September 2012 and therefore included the events at Marikana in August 
2012. 
101 International Council on Mining and Metals, FAQs (above n 99). 
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5.5 EQUATOR PRINCIPLES 

5.5.1 The Equator Principles were established in 2003, and updated in June 2013, by a 

number of private banks. The Equator Principles are voluntary environmental and social 

policies, and procedures and standards to be applied in project financing.102 Relevant 

projects that fall under the Equator Principles tend to be those which have the most 

impact on workers and communities, such as mining, dams and telecoms, rather than 

mainstream loans to companies.103 The Equator Principles are generally undertaken by 

banks that are committed to providing finance to projects that support sustainable 

development; the protection of cultural heritage; health and biological diversity; and the 

prevention of pollution.104 The Equator Principles call on its members to consider the 

impact that the projects will have on the indigenous population of an area and where the 

impact is negative in nature, to adopt the free prior and informed consent approach to 

engagement.105 

5.5.2 There are ten principles which guide the Equator Principles’ finance institutions (“EPFIs”) 

in deciding which projects they ought to be financing and those that do not comply with 

the ethos of sustainable development. The recent update to the Equator Principles has 

also seen the inclusion of human rights considerations. For instance, principle 2 calls for 

environmental and social assessments which include assessments on (i) considerations 

of environmentally and socially preferable alternatives; (ii) impact(s) on affected 

communities; (iii) gender and disproportionate gender impacts; (iv) cultural property and 

heritage; and (v) the protection of community health, safety and security.106 

5.5.3 Two levels of reporting are required under the Equator Principles.107 The first reporting is 

required of clients of financial institutions for the projects they undertake and that have 

been financed by EPFIs. The second reporting mechanism is required of the EPFIs on 

transactions that have reached ‘Financial Close’ i.e. the!date on which the conditions of 

the debt have been satisfied. In addition, the implementation of the Equator Principles is 

monitored through reports submitted by EPFIs. 
!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
102 Equator Principles, About the Equator Principles, available at http://www.equator-principles.com/index.php/about-
ep/about-ep. 
103 C A Williams, ‘Regulating the Impacts of International Project Financing: The Equator Principles’ (2013) Am. Soc’y 
Int’l L. Proc. 303, at 304. 
104 Equator Principles III, June 2013, at preamble, available at http://www.equator-
principles.com/resources/equator_principles_III.pdf. 
105 Equator Principles, principle 5. 
106 Equator Principles, exhibit II. 
107 Equator Principles, principle 10. 
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5.5.4 The Equator Principles are widely used, but have been criticised for vagueness in 

formulation and for not making provision for transparent processes to determine whether 

a bank is going to finance a project or not. Furthermore, there is no provision for 

recourse in circumstances where people are negatively affected by poor financing 

decisions.108 The value of the Equator Principles is in the acknowledgement by financial 

institutions that they have an impact on human rights in terms of the projects they 

choose to finance.109 

5.6 INTERNATIONAL LABOUR ORGANISATION TRIPARTITE DECLARATION 

5.6.1 The International Labour Organisation’s (“ILO”) governing body initiated the ILO 

Tripartite Declaration in 1977, which was amended in 2000. The non-binding ILO 

Tripartite Declaration aims “to encourage the positive contribution, which multinational 

enterprises can make to economic and social progress” and true to its name guides 

three main parties, namely (i) multinational enterprises; (ii) governments; and (iii) 

employers’ and workers’ organisations.110 

5.6.2 The ILO Tripartite Declaration is primarily focussed on labour, but ventures into issues 

regarding the health and safety of workers, the minimum age of employment, and 

conditions of employment. The principles draw on the Universal Declaration of Human 

Rights and the ‘International Covenants’ i.e. the International Covenant on Civil and 

Political Rights and the International Covenant on Economic Social and Cultural Rights, 

which parties to the ILO Tripartite Declaration agree to adhere to. 

5.6.3 On the one hand the ILO Tripartite Declaration is considered to be authoritative because 

it is a joint initiative by different stakeholders i.e. government, corporations and labour.111  

However, on the other, it is considered a weak instrument for corporate accountability 

because it lacks vigorous implementation mechanisms. 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
108 International Federation for Human Rights ‘Who is Funding the Project or Owns the Company?  Using Financial 
Institutions’ Mechanisms and Engaging with Shareholders’ in Corporate Accountability for Human Rights Abuses: A 
Guide for Victims and NGOs on Recourse Mechanisms (2012), at 482, available at 
http://www.fidh.org/en/globalisation-human-rights/business-and-human-rights/Updated-version-Corporate-8258.   
109 Equator Principles, preamble. 
110 International Labour Organisation, Tripartite Declaration of Principles Concerning Multinational Enterprises and 
Social Policy, article 2 and ‘Introduction’ respectively.  
111 D M Chirwa, (above n 26), at 88.  
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5.6.4 The ILO Tripartite Declaration makes provision for implementation by means of three 

mechanisms:112 

5.6.4.1 First, it provides for periodic surveys conducted by the Sub-Committee on 

Multinational Enterprises with governments and other relevant stakeholders to 

assess their experience in implementing the ILO Tripartite Declaration. The Sub-

Committee on Multinational Enterprises then compiles the information for the ILO 

Governing Body, which in turn provides recommendations.113 

5.6.4.2 Second, the ILO Tripartite Declaration provides for the resolution of disputes of 

interpretation by the Sub-Committee on Multinational Enterprises “arising from an 

actual situation, between parties to whom the Declaration is commended (sic)”.114  

Because the Sub-Committee is not a judicial or quasi-judicial body it cannot 

decide on infringements of the ILO Tripartite Declaration, provide relief to victims, 

or shame perpetrators.115 

5.6.4.3 Third, the Sub-committee on Multinational Enterprises is empowered to study 

and promote the ILO Tripartite Declaration and efforts related thereto.116 

 

6. CONCLUSION 

6.1 Corporations operating in South Africa are bound to principles of corporate 

accountability.  The Constitution’s command to “respect, protect, promote and fulfil” 

human rights is applicable to corporate entities. This principle has been expanded upon 

in national legislation. For South Africa, the extraction of natural resources has to serve 

not only the corporations’ interests but also the interests of the population at large, The 

extraction has to achieve socio-economic change and transformation to the benefit of 

the most vulnerable in society. Furthermore, corporations in the extractive industries 

!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!!! !!!!!!!!!!!!!!!!!!!!!
112 The three mechanisms have been criticised for being meaningless. See in this regard, A Clapham, Human Rights 
Obligations of Non-state Actors, (2006) at 218. 
113 T O’Konek, ‘Corporations and Human Rights: The Emerging Consensus and Its Effect on Women’s Employment 
Rights’ (2010) 17 Cardozo J.L. & Gender 261, at 271.  See also D M Chirwa, (above n 26), at 87 and K Singh, 
Corporate Accountability: Is Self-regulation the Answer?, available at 
http://www.mainstreamweekly.net/article165.html. 
114 International Labour Organisation, Procedure for the Examination of Disputes Concerning the Application of the 
Tripartite Declaration of Principles Concerning Multinational Enterprises and Social Policy by Means of Interpretation 
of its Provisions, article 1. 
115 J L Černič, ‘Corporate responsibility for human rights: Analyzing the ILO Tripartite Declaration of Principles 
Concerning Multinational Enterprises and Social Policy’ (2009) 6 Miskolc J Int’l L 24, at 31. 
116 Ibid, at 32.   
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must ensure the realisation of the human rights of the communities within which they 

operate. 

6.2 Other countries on the continent are of the same view. Ascribing criminal culpability at a 

regional level is evidence of this. So too is initiating steps towards the development of a 

binding international instrument in transnational and other businesses. African 

Governments have realised that without accountability, corporations will go about the 

business of making profit without ensuring sustainable socio-economic change. This, in 

the opinion of African Governments as evidenced by their recent actions at international 

fora, cannot continue. Corporations in Africa are bound to ensure the advancement and 

development of the communities and the economies in which they operate. 

6.3 It stands to reason, therefore, that Lonmin, as a transnational corporation operating in 

South Africa, is obliged to advance the cause for human rights, socio-economic 

transformation and development and environmental health. It is obliged to ensure the 

provision of housing, water, education, healthcare, and food. It is compelled to ensure 

that its employees are remunerated a salary that allows them to live with dignity. 

 

 


