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IN THE MARIKANA COMMISSION OF INQUIRY 

HELD AT CENTURION, PRETORIA 

 

 

FINAL STATEMENT OF GARY WHITE MBE 

______________________________________________________________ 

 

 

PART 1: INTRODUCTION 

 

Section 1.1: Experience  

1.1.1 I am currently Director of Operations at the consultancy, The Ineqe Group, where I 

advise on various issues relating to policing including public order, community 

policing and police reform. Prior to joining Ineqe in early 2012, I was Chief 

Superintendent and Temporary Assistant Chief Constable of the Police Service of 

Northern Ireland (“PSNI”). I have 30 years policing experience, having joined the 

Royal Ulster Constabulary in 1982. On 1 January 2013, I was awarded an MBE1 for 

services to Policing and to the community in North and West Belfast. 

 

1.1.2 During 30 years of policing, I have been involved in, and in operational control of, 

the policing of many serious incidents of public disorder, frequently in the context of 

public protest. Given the notoriety of Northern Ireland’s recent past, I do not need 

to explain in detail the difficult context in which that policing took place; the 

majority of my operational service was spent in North and West Belfast which are 

considered among the most volatile areas in Northern Ireland. For the purposes of 

this summary it is sufficient to say that I have, on many occasions, been in 

                                                           

1
 An MBE is an award within the British honours system bestowed on an individual to recognise “a 

significant achievement or outstanding service to the community.” 
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operational control of public disorder situations where police have faced crowds 

numbering in the several hundreds, and where we have been subjected to live 

ammunition fire, blast bombs, pipe bombs, cross bows, Molotov cocktails and the 

like.  I have experience of numerous incidents where I have faced crowds armed 

with a variety of other weapons such as clubs, baseball bats, scaffolding poles and 

other instruments that could either be thrown or used as hand held weapons. 

 

1.1.3 I have been responsible for drafting and approving operational plans in the context 

of these protests and I have on numerous occasions had to order the use of water 

cannons, baton rounds2 and attenuating energy projectiles3. Despite the very 

serious threats under which my forces have operated (on numerous occasions, 

officers under my command have sustained injuries during the course of disorder) I 

have never ordered the use of live ammunition against protestors4. 

 

1.1.4 As well as an operational role in the PSNI, I have also been involved in the 

development of public order policing policy. The PSNI was so-named in 2001 after 

publication of the Patten Report5, a review of policing in Northern Ireland, 

commissioned as part of the Good Friday Peace Accord. The Report made a number 

of recommendations in relation to public order policing, but in my view, two were of 

particular importance. First, the Report recommended the development of a new 

Community Policing strategy directed at problem-solving policing in partnership 

                                                           

2
 Often known as a ‘plastic bullet’ 

3
 See below at para.1.1.5 for an explanation 

4
 However, on two occasions, officers under my command did fire live ammunition in self defence. The 

first was in 1987, when I was a police sergeant, and an officer in my team fired a single round at a gunman 

who was firing shots at a police patrol in Derry, Northern Ireland. No-one was injured. The second 

occasion was in Belfast in 2005, during a week of serious disorder in which more than 300 live rounds 

were shot at police. An inspector in the Tactical Support Group under my command fired a number of 

rounds at a gunman, who was injured, provided with medical attention, and arrested. See below at para 

7.5.11 for an explanation of what considerations were involved in planning for an event where the need 

to use live ammunition was anticipated as a possibility. 

5
 Annexure GW1. 
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with the community. Secondly, it recommended that a wider range of non-lethal 

options were made available to police public disorder, and it recommended that 

alternatives were found to the plastic baton round (“PBR”), often known as a 

“plastic bullet”. I was involved in responding to both of these recommendations.  

 

1.1.5 First, in 2001, I was appointed as head of the team responsible for drafting the ‘PSNI 

– Policing with the Community Strategy’ in the wake of the Patten Report. In drafting 

that strategy, we drew heavily on an exemplary community policing policy written 

by the South African Police Service (“the SAPS” or “SAPS”)6. Secondly, in 2002 I was 

promoted to the rank of Superintendent and appointed as the officer in charge of 

the operational policy branch.  My team researched and sourced the wider range of 

non-lethal options recommended by the Patten Report. This included protective 

clothing, body armour and personal protective equipment such as CS Spray and 

Taser.  In addition, members of my team were involved in the design of six new 

water cannons that were built by the Belgian company Somati.  We also wrote the 

Service Procedure for the Authorisation and Use of the Water Cannon, which was 

subsequently adopted by the United Kingdom’s (“UK”) National Association of Chief 

Police Officers (“ACPO”) Public Order Committee as national doctrine. Finally, team 

members participated in the Government sponsored research project to develop an 

alternative to the PBR. The project delivered a new impact round called ‘the 

Attenuating Energy Projectile’ (“AEP”), which came in to operational use throughout 

the UK in June 2005.  This round was similar to the old style PBR in its dimensions, 

however it had a soft air-filled nose section, intended to reduce the likelihood of 

unintended injury. I was the first officer in the PSNI to authorise the firing of this 

weapon. 

 

1.1.6 More recently, I have chaired the ACPO sub-committee on Human Rights and the 

Use of Force and represented PSNI on the ACPO Public Order Committee. I was a 

major contributor to the ACPO Public Order Manual, ‘Manual of Guidance on 
                                                           

6
 SAPS Policy Guidelines on Community Policing. 
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Keeping the Peace 2010’ (“Keeping the Peace”)7 published in 2010.  I have advised 

on police reform including public order policing in a number of different countries, 

including Bolivia, Egypt, Armenia and Kyrgyzstan.  In 2012 I was engaged by the 

British High Commission to conduct a review of Public Order Policing capacity for the 

Kenyan police service. At least a week before giving oral evidence, I will provide a 

detailed CV as Annexure GW3.   

 

Section 1.2: My brief 

1.2.1 I have been instructed by the South African Human Rights Commission (“the 

SAHRC”) to give my expert opinion on the policy framework for public order policing 

in South Africa, and its application by police at and around the Lonmin mine at 

Marikana between 9 – 16 August 2012. In particular, I have been asked for my 

opinion in respect of the police actions of 16 August, when 34 protestors were killed 

and more than 70 injured. I have been asked to comment on both the strategy and 

the tactics adopted by police. I have also been asked to comment on the approach 

adopted by the South African Police Service in the aftermath of the incidents and in 

preparation for this Commission of Inquiry (“the Commission”). 

 

1.2.2 When asked to provide this evidence, I considered carefully whether I possessed 

sufficient expertise to be of assistance to the Commission. Although I am not an 

expert on the specific South African context, I concluded that this was not a barrier 

to my providing the evidence sought. I have considerable expertise in public order 

policing and the general principles of public order policing are widely accepted in 

many countries throughout the world. Although the nature of protest and attendant 

threat levels may differ from place to place, the general approach to policing protest 

in a country that respects human rights should not. In this respect, I am advised that 

the SAPS have, in the past, engaged members of the Belgian Police Service to 

                                                           

7
 Annexure GW2. 
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provide assistance and training in public order policing, notwithstanding the 

different context in which the Belgian Police Service normally operate.  

 

1.2.3 Having said that, I recognise that the nature of protests varies: some pass peacefully 

and require very little intervention or control by police; others require the most 

careful planning and management, and may still involve significant levels of 

violence. While I have not policed a violent protest in South Africa, I have policed 

violent protests in Northern Ireland over many years. In many of those protests 

there were extreme levels of violence directed at the police, with many types of 

weapons being used with the intention of seriously injuring or killing officers. 

 

1.2.4 I have given my evidence in two parts. First, I provided a Provisional Statement on 

18 January 2013. That Provisional Statement was prepared on the basis of a 

substantial amount of evidence provided to me by the legal team for the SAHRC. 

That evidence included the police presentation to the Commission8, videos taken 

between 9 – 16 August 2012, from a range of sources, relevant policies on public 

order policing, police documentation relating to the planning and execution of the 

various operations, witness statements of police members and others relating to the 

incidents, some transcripts of proceedings before the Commission, and other 

related material. In the interests of time and resource efficiency, I was not provided 

with all of the evidence that had been submitted to the Commission in relation to 

Phase One of the Inquiry. However, prior to submitting my Provisional Statement, I 

was advised by my legal team that I had seen the majority of that evidence and I was 

confident that I had seen enough to form at least a provisional opinion on the 

appropriateness of the strategy and tactics of the SAPS. 

 

1.2.5 Ordinarily, I would have preferred to wait until all the factual evidence was 

submitted before providing any statement to the Commission. However, I was 

informed by my legal team that the Commission had requested that a provisional 
                                                           

8
 Exhibit L. 
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view be submitted in January and that is why I submitted the Provisional Statement 

before receipt of all the available factual evidence.  

 

1.2.6 Since submitting my Provisional Statement, I have reviewed a substantial amount of 

further evidence. I summarise below some of the more significant pieces of 

evidence I have seen for the first time since the submission of my Provisional 

Statement: 

 

a. Available prior to submission of Provisional Statement, but not reviewed 

by me before that statement9: 

i. Transcripts of meetings between SAPS commanders and Association of 

Mineworkers and Construction Union (“AMCU”) and National Union for 

Mineworkers (“NUM”) officials on 15 August 201210; 

ii. Witness statements in Afrikaans, including that of Lt Col Vermaak11 (all 

Afrikaans statements have now been translated for me by my legal 

team); and 

iii. CCTV evidence of the shooting incident on 13 August 201212. 

   

b. Available to the Commission prior to submission of Provisional Statement, 

but not provided to the SAHRC by Evidence Leaders until after submission: 

i. Statements within the index of 204 statements by SAPS members 

present at Marikana on 13 and/or 16 August 201213, including the 

statement of W/O Myburgh14; 

                                                           

9
 My legal team did not provide me with items (i) and (ii) below before submission of my Provisional 

Statement. I was unable to open item (iii) because of a software incompatibility.  

10
 Exhibit GGG4. 

11
 Exhibit HHH5. 

12
 Exhibits Z2 and Z3. 

13
 Some of those statements are duplicated in the IPID file of statements from A369 – A570; I had seen all 

of the IPID statements. 
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ii. Further statement of Lt Col Scott, dated 19 November 201215; 

iii. Statement of Lt Col Merafe, dated 20 December 201216; and 

iv. Folder entitled “New Stuff from SAPS”, including inter alia, a large 

number of photographs and videos, and evidence in relation to the use 

of water cannons. 

 

c. Provided to the Commission only after submission of my Provisional 

Statement: 

i. Witness statements 

1. National Commissioner Maj Gen Phiyega17; 

2. Maj Gen Mpembe (supplementary)18; 

3. Maj Gen Naidoo (consolidated)19; 

4. Lt Col Scott (consolidated)20; 

5. Brig Calitz (consolidated)21; 

6. Brig Fritz (supplementary)22; 

7. Statements of members who discharged weapons on 13 August 

201223; 

8. Mr X24; 

9. Cees de Rover (x2)25; 

                                                                                                                                                                             

14
 Exhibit FFF7. 

15
 Exhibit GGG39.  

16
 Exhibit GGG15. 

17
 Exhibit FFF3. 

18
 Exhibit HHH3. 

19
 Exhibit JJJ108. 

20
 Exhibit HHH20. 

21
 Exhibit JJJ107. 

22
 Exhibit JJJ72. 

23
 In folder provided by SAPS and entitled “13 August 2012 statements”. 

24
 Not yet exhibited. 

25
 Exhibits FFF11 and FFF11a. 
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10. Eddie Hendrickx26; 

11. Professor Lamla27; 

12. Katherine Scott28. 

 

ii. Selected pocket books and diaries of members present at Marikana on 

13 and 16 August 2012, including the pocket books/diaries of Cpt 

Cwinyane29, Cpt Mahalene30, W/O Tawana31, and Cst Mathuvha32. 

 

iii. Videos 

1. Enhanced Reuters video with shot count33; and 

2. Water cannon video (NW & JHB)34. 

 

iv. Contemporaneous planning material taken from the hard-drive of Lt Col 

Scott35. 

 

v. Discovery correspondence between the legal team for the SAHRC and 

the legal team for the SAPS.  

 

d. Analysis of the evidence by the SAHRC legal team36: 

                                                           

26
 Exhibit GGG2. 

27
 Not yet exhibited. 

28
 Not yet exhibited. 

29
 Exhibit HHH25. 

30
 Exhibit HHH27. 

31
 Exhibit HHH38. 

32
 Exhibit HHH24. 

33
 Annexure KS/1 to the statement of Katherine Scott. 

34
 Exhibits CC20 and CC21. 

35
 Exhibits JJJ45 – 51; JJJ89. 

36
 I have annexed all of these analysis documents to my statement to ensure that all of the factual 

material on which I have based my judgements is available to the Commission. However, I should be clear 
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i. CALS analysis: Scene 1 protestor movement37;  

ii. CALS analysis: Scene 1 use of stun grenade, tear gas and water cannon38; 

iii. CALS analysis: Scenes 1 and 2 movement and use of water cannon39; 

iv. CALS analysis: Scene 1 vehicle movement40;  

v. CALS analysis: Scene 2 vehicle movement41; and 

vi. CALS analysis: number of protestors on koppie on 16 August 201242. 

vii. CALS analysis: contemporaneous documentation provided by the 

SAPS43. 

 

1.2.7 In addition, since the submission of my Provisional Statement, the Commission has 

had the benefit of oral evidence from Brig Mkhwanazi, the National Commissioner, 

Maj Gen Annandale, Maj Gen Mpembe and Lt Col Scott. I have not reviewed the 

totality of the transcripts of their evidence. Due to time and resource constraints, 

and occasionally due to the need for translation, my legal team has instead provided 

me with summaries of the key aspects of their evidence, and has directed me only 

to specific parts of the transcript44.  

 

1.2.8 I have considered a vast amount of evidence prior to producing this statement. 

Accordingly, in what follows, I have erred on the side of over-referencing, rather 

                                                                                                                                                                             

that these analysis documents were not produced by me and I do not testify to their accuracy. If they are 

inaccurate in significant respects, and those inaccuracies have directly affected any of my judgments, I 

may need to review those judgments.   

37
 Annexure GW6(a). 

38
 Annexure GW6(b). 

39
 Annexure GW6(c). 

40
 Annexure GW6(d). 

41
 Annexure GW6(e). 

42
 Annexure GW6(f). 

43
 Annexure GW6(g) 

44
 Accordingly, I do not claim to have a comprehensive knowledge of the detail of the oral evidence 

provided to the Commission, but I believe I have understood the important points made. Where I have 

been directed to specific parts of a transcript, I have given references to the transcript.  
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than under-referencing that evidence. I hope this is of assistance to the Commission 

in understanding the factual basis on which I have reached my conclusions, but it is 

also for my own benefit: I may give oral evidence many months after producing this 

statement, so the references also provide me with a detailed reminder of the 

evidential foundation for my conclusions.    

 

1.2.9 I have been informed by my legal team that, shortly before submission of this Final 

Statement, a number of SAPS hard drives were discovered which may include 

further relevant information. I have not had the opportunity to consider that further 

information, but may address it orally in evidence, or in a further written statement, 

if necessary. 

 

1.2.10 On the basis of the information reviewed prior to submitting my Provisional 

Statement, combined with my review of the additional evidence listed above, I have 

provided this Final Statement. Overall, the judgements in this Final Statement are 

consistent with the judgements made in my Provisional Statement. Where my 

judgements differ, I have explained why.  

 

1.2.11 I understand that I owe a professional duty as an expert witness to give impartial 

and truthful evidence to the Commission. As a former policeman with significant 

experience of the complexity and uncertainty of policing violent protest, I have no 

desire to criticise the SAPS without justification especially in dealing with what was 

clearly a difficult and dangerous situation. Accordingly, where I make criticisms in 

what follows, those criticisms are made only where justified and after careful 

consideration. 
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PART 2: THE POLICY FRAMEWORK FOR PUBLIC ORDER POLICING IN THE UNITED 

KINGDOM AND SOUTH AFRICA 

 

Section 2.1: Policy framework for public order policing in the United Kingdom 

(“UK”) 

2.1.1 I set out the policy framework as it applies in the UK for two reasons: first, in order 

to provide some context for my evidence and to set out the framework under which 

I planned and commanded public order policing operations; and secondly, in order 

to assess the extent to which the South African policy framework overlaps with what 

I consider to be the very high standards of UK policy. 

 

2.1.2 The Police Service in the UK is split into more than 50 individual forces. However, to 

ensure that there is a consistency of approach in a variety of key areas of policing, all 

services follow National Standards as set down by ACPO.  In the area of dealing with 

protest and public order, the national doctrine is set out in the document referred 

to above entitled ‘Keeping the Peace’. As set out above, I was a main contributor to 

this document.  

 

2.1.3 It is important to note that the standards contained within ‘Keeping the Peace’ are 

consistent throughout the whole of the UK, including Northern Ireland. Despite the 

fact that the operational environment in Northern Ireland is substantially different 

from most other parts of the UK, and the threats of public order policing significantly 

greater, the PSNI are guided by and judged against the same policy and legal 

framework. In my view, that is entirely appropriate. 

 

2.1.4 ‘Keeping the Peace’ notes the following “core principles of public order”45: 

a. Policing style and tone: all policing operations should be based upon the 

notion of policing by consent; 

                                                           

45
 Annexure GW2, p.11. 
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b. Communication: engagement and dialogue should be used whenever 

possible to demonstrate a ‘no surprises’ approach; 

c. Use of Conflict Management Model: a key framework for operational 

decision making, with recorded audit trails to clearly demonstrate rationale 

for decisions46; 

d. Command: Public Order events should be commanded by officers who are 

both properly trained and operationally competent. The Command structure 

for an event should be appropriate to the needs of the operation.  

Consideration should be given to the need for specialist advice. A record 

should be maintained by each level of command to provide an audit trail of 

decisions and supporting rationale. Rationale may include human rights 

considerations and the course of action adopted (including options 

considered and rejected); 

e. Proportionate responses: Commanders must be able to demonstrate 

consideration and application of relevant human rights principles.  Planning 

should be based on up to date and comprehensive information and 

intelligence.  Commanders plan for the minimum use of force in any 

situation and must be able to demonstrate where force is used that it was 

‘legal, appropriate, necessary and proportionate’. 

 

2.1.5 In addition, ‘Keeping the Peace’ reinforces the obligations imposed by the Human 

Rights Act 1998 for the police to act in a way that is compatible with the European 

Convention on Human Rights, respecting, inter alia, the rights to life (Art.1), liberty 

(Art.5), respect for private and family life (Art.8), freedom of thought conscience and 

religion (Art.9), freedom of expression (Art.10), freedom of assembly and 

association (Art.11), peaceful enjoyment of one’s property (Art.1 of Prot.1) and the 

                                                           

46
 Since my Provisional Statement was submitted, the Use of Conflict Management Model has been 

updated and is now referred to as the National Decision Making Model.  
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right not to be subjected to torture or to inhuman or degrading treatment or 

punishment (Art.3) 47.  

 

2.1.6 The following sections of ‘Keeping the Peace’ are of particular relevance: 

a. Use of force48, including in particular the requirements:  

 To ensure that any use of force is reasonable in the circumstances; 

that is, that it is necessary for a purpose defined by law and is the 

minimum required in the circumstances; 

 To plan and conduct an operation so as to minimise, to the greatest 

extent possible, recourse to the use of force; 

 To respect and protect human life and to minimise damage and injury 

when using force; 

 To consider any less intrusive tactical option before officers are 

deployed into a scenario that may require them to use force; 

 To consider the consequences of placing officers in direct contact with 

a crowd and whether this in itself may increase the need to use force; 

 To consider the potential response and potential increase in tension 

and to consider crowd dynamics, including exit routes; 

 To consider the clarity of command decisions and the foreseeable 

need to use force.   

 

b. Criteria for use of water cannon, AEPs, and armed officers49. In Northern 

Ireland there are strict accountability mechanisms in relation to these 

higher-level uses of force. All such uses of water cannon and AEPs must be 

reported to the Policing Board for Northern Ireland and the Police 

Ombudsman’s office. The use of firearms by police must be reported 

                                                           

47
 Annexure GW2, pp 23 – 24. 

48
 Annexure GW2, pp 34 – 37. 

49
 Annexure GW2, appendix 1. 
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immediately to the two oversight bodies, including where firearms have 

been drawn but not fired. 

 

c. Planning and deployment50, focusing in particular on the Conflict 

Management Model (“the CMM”), a decision making and operational 

planning tool, which also ensures an audit trail for decisions with clear 

rationales. The CMM is based on the following key stages: 

 Information and Intelligence; 

 Threat Assessment; 

 Powers and Policy; 

 Tactical Options; and 

 Actions and Contingency.  

 

Also considered are: 

 Briefing and Debriefing; and 

 Post incident procedures, especially in circumstances where there is 

potential to cause serious damage to confidence in policing, including 

where operations have resulted in death or serious injury or revealed 

failings in command. 

  

Section 2.2: Policy framework for public order policing in South Africa 

2.2.1 I now set out and consider the South African policy framework. I do this for two 

reasons: first, to compare the South African framework against that utilised in the 

UK; and secondly, to provide the policy base against which to assess compliance of 

the SAPS in their operations between 9 – 16 August 2012.  

 

                                                           

50
 Annexure GW2, pp 45 – 55.  
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2.2.2 I have been provided with a number of policy documents, which appear to set the 

framework for public order policing in South Africa. The following documents appear 

to be of particular relevance: 

 

 Standing Order (General) 262- Crowd Management During Gatherings and 

Demonstrations (“SO262”)51. In particular, I highlight the following key 

provisions:  

a. paragraph 1(3) (Duty to promote public safety and play a pro-active role 

to diffuse conflict before it escalates to violence);  

b. paragraph 2(i) (The role of the information manager); 

c. paragraph 7 (Threat assessment); 

d. paragraph 9 (Pre-planning);  

e. paragraph 10 (Briefing);  

f. paragraph 11 (Execution) and particularly in respect of the use of force 

(“The use of force must be avoided at all costs and members deployed 

must display the highest degree of tolerance… If the use of force is 

unavoidable it must meet the following requirements: the purpose of the 

offensive actions are to deescalate the conflict with the minimum force 

to accomplish the goal- and therefore the success of the actions will be 

measured by the results of the operation in terms of cost, damage to 

property, injury and loss of life”) and the importance of clear 

communication and the giving of warnings before the use of force; 

g. Paragraph 13 (Debriefing). 

 

 Public Order Police – Policy Document on Crowd Management52. In particular, I 

highlight the following key provisions: 

a. paragraphs 2.1 - 2.3 (the goals of public order policing); 

b. paragraph 3.2 (legal aspects of crowd management); 

                                                           

51
 Exhibit SS2. 

52
 Exhibit FFF1. 
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c. paragraph 3.3 (the principle of situational appropriateness); 

d. paragraph 3.4 (the principle of optimisation and the necessity of 

sufficient intelligence); 

e. paragraph 3.5 (the principle of proportionality, and the need for proper 

planning of the use of less lethal means); 

f. paragraph 4 (planning) and particularly paragraph 4.3.2 (the planning 

and operational command of public order operations must always be 

entrusted to commanders of public order units, as they are trained and 

usually experienced in such matters); 

g. paragraph 5 (execution) and particularly paragraphs 5.2.7 (SAPS must at 

all times make provision to identify perpetrators during the course of 

action.  This can be done by means of video coverage, photographs or 

witness building) and 5.2.10 (Record keeping of the execution of any 

crowd management tasks is essential.  A record keeper and a video 

operator must be appointed by the operational commander), and 5.4 (in 

relation to the use of force, including lethal force). 

 

 National Instruction # of 2012- POP Crowd Regulation and Management 

During Public Gatherings and Demonstrations.53 This document contains very 

similar information to SO262 and Policy of Crowd Management but I understand 

that Maj Gen Mpembe has given evidence that this document is a draft policy 

without binding force on the SAPS54. Nonetheless, as draft policy it has 

additional relevant information to which I shall refer, in particular: 

a. paragraph 12 (briefing of members) and particularly paragraphs 12(2) 

(role of Overall Commander or designated officer in, inter alia, briefing, 

instructing all commanders to furnish detailed written plans on their 

specific tasks, and designating video camera operators), and 12(5) 

(provision of minimum equipment, including shields); 

                                                           

53
 Exhibit GGG22. 

54
 Maj Gen Mpembe; Transcript Day 108, p.11557. 
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b. paragraph 14 (execution) and particularly 14(1) (the use of force and 

dispersal of crowds must only be conducted by those members of POP 

trained in crowd management and equipped with relevant crowd 

management equipment) and 14(3)(g) (if dispersion is unavoidable, try 

to disperse participants in the direction of a positive attraction point- an 

area where participants would most likely be willing to move to). 

 

 Minute from Divisional Commissioner dated 20 December 2011 re Use of force 

in Crowd Management55. In particular, I will highlight the reminder that in 

crowd management situations, the senior SAPS member trained in crowd 

management must take operational command. 

 

 Use of Force Directive- Public Order Police –Operational Response Services56.  

This document contains much of the same information as others already listed.  

It does however have a paragraph on ‘Deadly Force’. No specific instructions are 

given, but the Directive notes that deadly force can be used only in cases of 

necessity, self-defence or private defence. 

 

Section 2.3: Comparison of policy framework in the UK and South Africa 

2.3.1 Having examined the material that has been made available to me, it is apparent 

that the South African policy framework is not as detailed as that which applies in 

the UK. However, in relation to the core principles that apply to public order 

policing, there are strong similarities between the policy framework which currently 

exists in South Africa and that which guides police officers in the UK. 

 

                                                           

55
 Exhibit T. Although this instruction was rescinded by letter of 20 July 2012 (Exhibit S), it was done so in 

order to allow the use of rubber rounds. There is no indication of any intention to remove the principle 

requiring the senior SAPS member trained in crowd management to take command of crowd 

management situations. 

56
 Not yet exhibited. SAPS hard drive item 51, p667. 
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2.3.2 Particularly in the area of the use of force there appears to be a strong commonality. 

The use of force should be avoided unless necessary and proportionate. Operations 

should be planned to de-escalate matters and to minimise the need to use force. 

Where force is used in the context of public order policing, it should be the 

minimum force necessary. Lethal force should only be used as a last resort in 

circumstances where it is absolutely essential and where life is in danger. These 

concepts are widely recognised in international law. 

 

2.3.3 Additionally, the information which guides officers who are preparing for, planning 

for and commanding significant operations where the use of force is likely to be 

required, is also similar.  The principles of negotiation and seeking to avoid the use 

of force permeate policy documents in both jurisdictions.  Other concepts such as 

the vital importance of information and intelligence in planning, the division of 

responsibility of command, the importance of thorough briefings for officers and 

engagement with key stakeholders are also held in common.  

 

2.3.4 There may be improvements that could be made in the South African policy 

framework, in particular by fleshing out the detail of what considerations need to be 

taken into account when planning and deciding on options. The CMM as used in the 

UK provides a template of such detail, and given some of my conclusions below in 

respect of a lack of audit trail in the decision-making at Marikana, it may be 

advisable to strengthen the policy requirement to maintain such an audit trail. 

Nonetheless, the core principles applied in the CMM are applied in general terms in 

the South African policy documents.  

 

2.3.5 Perhaps more significant are the two tactical options that are considered acceptable 

in South Africa but are not considered acceptable in the UK, namely the use of tear 
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gas and rubber bullets. Tear gas is not used in the UK largely because it has an 

indiscriminate effect57.  

 

2.3.6 The rubber rounds currently used by the SAPS are shotgun 12 bore double ball 

rounds58. I have seen a PowerPoint document entitled ‘Brugger and Thommet 

presentation’59, from May 2011, recommending that the SAPS acquire Brugger and 

Thomet Grenade Launchers with the ability to fire Safe Impact Rounds (“SIRs”), 

which appear similar to the AEPs used in Northern Ireland, because the existing 12 

bore rubber rounds were problematic. The reasons given in the Brugger and Thomet 

presentation to the SAPS include: 

“Recent experience during service delivery protests revealed the need for a 
weapon other than the Musler Shotgun 
- 12 Ga rubber not effective at long range 
- 12 Ga rubber is notoriously inaccurate 
- 12 Ga rubber can be easily blocked with makeshift shields / thick 

clothing 
- Ketties / slingshots shoot further than rubber 
- High probability of serious injury with 12 Ga rubber at short range – 

Ficksburg incident” 
 

2.3.7 It appears that the SAPS have not yet acquired weaponry capable of firing SIRs, or at 

least that weaponry was not available at Marikana.  My own experience in Northern 

Ireland, where we moved from using Plastic Baton Rounds to using AEPs, confirms 

that they are a more effective less-lethal option which delivers an impact which is 

unlikely to cause serious or life threatening injury, but is of sufficient force to 

dissuade or prevent a violent or potentially violent person from their intended 

course of action and thereby neutralise the threat. 

 

                                                           

57
 Although the use of tear gas (‘CS gas’) is officially a tactical option, which remains as part of Appendix 1 

of ‘Keeping the Peace’, it requires the approval of the Secretary of State for the Home Department before 

use, reflecting a general disapproval of its use. To my knowledge, CS gas has not been used in a public 

order situation in the UK since the Northern Ireland conflict in the early 1970s. 

58
 Annexure GW7(d): SAPS discovery correspondence dated 22.04.2013. 

59
 Not yet exhibited. In SAPS Hard Drive/POP folder. 
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2.3.8 Notwithstanding these observations, I do not consider that the South African policy 

framework is deficient in significant ways. It is possible to conclude that even if the 

South African policy framework can be improved upon - in particular in respect of 

detailing the decision making audit trail that should be maintained - it is not the 

policy framework that explains the disastrous operational outcome that was 

witnessed in the police actions at Marikana.  
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PART 3: THE EVENTS AT MARIKANA 

 

Section 3.1: The events at Marikana – a summary 

3.1.1 I set out below a brief summary of the events at Marikana, as I have understood 

them, and based on the evidence I have seen.  In setting out the factual background, 

I have also relied at various points on documents supplied to me by my legal team 

and annexed in the Annexure GW6 series. 

 

3.1.2 On 9 and 10 August 2012, about 3000 employees commenced a strike at Lonmin’s  

Marikana Mine in the North West Province of South Africa. They were demanding 

an increase in their salaries to R12,500 per month. On 11 August 2012, about 2000 

striking workers gathered at Wonderkop Stadium and marched to the NUM offices. 

During this incident two miners were shot, but did not die. A number of other 

Lonmin employees were wounded in various violent incidents. 

 

3.1.3 On 12 August 2012 a large group of protestors marched to the NUM offices. Two 

security guards were killed at Lonmin. The SAPS established a Joint Operations 

Centre (“JOC”) at Lonmin’s mine rescue unit. Employees on duty at K4 Shaft were 

assaulted and two were killed. Nine vehicles were torched. 

 

3.1.4 On 13 August 2012, Lonmin’s mine management briefed the SAPS. Present at that 

briefing was Provincial Commissioner Mbombo. The Provincial Commissioner gave 

an instruction to Maj Gen Mpembe that a group of miners armed with traditional 

weapons should be disarmed and arrested. Maj Gen Mpembe, and other officers 

confronted the group on the railway line and sought to persuade them to lay down 

their weapons. The group refused to do so and set off, apparently towards a large 

hill nearby (“koppie 1”). Shortly afterwards, a number of SAPS members fired tear 

gas and stun grenades at the crowd, after which a confrontation between police and 

the group of miners occurred, leaving three miners and two policemen dead. The 

group of miners proceeded to congregate at koppie 1. On the evening of 13 August 
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2012, the National Commissioner arrived at the JOC and met with mine 

management as well as with SAPS commanders. 

 

3.1.5 On 14 August 2012 a large group of miners was congregated at koppie 1. A body was 

discovered near that koppie later that afternoon. The SAPS initiated stage 1 of a plan 

developed by Lt Col Scott overnight, which sought at this point to negotiate with the 

miners so that they would lay down their weapons and disperse.  

 

3.1.6 On 15 August 2012 negotiations continued between the SAPS and representatives of 

the miners at koppie 1. NUM and AMCU representatives were taken to the koppie 

and addressed the strikers. The President of AMCU, Mr Mathunjwa, reported to the 

SAPS his confidence that the crowd would give up their weapons at 09:00 the next 

morning. 

 

3.1.7 At 06:00 on 16 August 2012, a JOC meeting was held60. The intelligence recorded at 

this meeting suggested that the crowd would not willingly give up their weapons. At 

the time of this meeting, there appear to have been fewer than 100 people on the 

koppie61. After 06:00 the crowd on the koppie slowly increased until it had reached 

around 2800 people by 11:2062. The crowd did not give up their weapons at 09:00 as 

Mr Mathunjwa had suggested they might. 

 

3.1.8 At 09:30 Lt General Mbombo gave a media briefing at which she announced that the 

SAPS would end the matter that day63. Around 13:00 – 14:00 Mr Mathunjwa 

addressed the crowd and asked the miners to lay down their weapons and disperse, 

                                                           

60
 The minutes of this meeting are Exhibit TT4.  

61
 Entry 972 of the Occurrence Book (Exhibit FFF25) records that at 08:50 there were c.100 people on the 

koppie.  

62
 Entry 998 of the Occurrence Book (Exhibit FFF25) records that at 11:20 there were c.3500 people on the 

koppie. However, the legal team for the SAHRC has reviewed a photograph taken by Lt Col Vermaak at 

11:20 which suggests the number was closer to 2800: see Annexure GW6(f). 

63
 See the transcript of Lt Gen Mbombo’s media briefing. Not yet exhibited.   
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but they did not. At approximately 13:30 the SAPS Command team held a further 

meeting at which point Lt General Mbombo instructed them to move to Stage 3 of 

the plan64. At around 15:15 – 15:40, Mr Mathunjwa addressed the crowd a further 

time and asked the miners to lay down their weapons and disperse.  

 

3.1.9 Around 15:42, shortly after Mr Mathunjwa had concluded his speech, and as some 

protestors were dispersing, the SAPS initiated Stage 3 of the plan and began to roll 

out a line of razor wire between the police and the protestors on koppie 1. It took 

nine and a half minutes to lay the line of razor wire from a power station to a small 

cattle kraal. During that period, a large number of miners moved from the koppie. 

Many of them were able to disperse in various directions, including towards the 

Nkaneng informal settlement. A further group started moving from koppie 1 

eastwards along and beside the path to Nkaneng. That group was blocked by a Nyala 

pulling razor wire across the path to Nkaneng and up to the kraal65.  

 

3.1.10 The same group, many of whose members were in possession of traditional 

weapons such as pangas, spears and knobkerries, then made an attempt to pass 

around the kraal. Rubber bullets were used to deter the group, along with tear gas 

and stun grenades.  

 

3.1.11 It is clear that at least one protestor was armed with a pistol and appears to have 

fired that pistol at public order police (“POP”) who were shooting at the group with 

rubber bullets66. At around 15:54, while being shot at with rubber bullets, the armed 

group began to run in the direction of a line of SAPS members. In response to the 

approaching armed group, a line of Tactical Response Team (“TRT”) members, and 

                                                           

64
 The minutes of this meeting are Exhibit EE. 

65
 See Annexure GW6a: CALS analysis - Scene 1 protestor movement. 

66
 Al Jazeera footage – not yet exhibited (SAPS Hard Drive/Media DVDs/Al Jazeera/Video 

TS/VTS_01_1.VOB) @ 00:26.   
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some POP members, fired 327 live rounds67, killing 16 miners and injuring many 

others (“Scene 1”).  

 

3.1.12 It appears that although two water cannons were present close to Scene 1, they 

were used only eight seconds (JHB) and three seconds (NW) prior to the volley of 

live ammunition, and their spray was not directed at the lead protestor group before 

the police opened fire68. 

 

3.1.13 After the incident at Scene 1, many miners fled. Some moved north into the 

informal settlement, and others moved to the west, away from the police line. A 

large group of miners congregated behind another hill nearby and to the west of 

Scene 1 (“koppie 2”). SAPS members advanced on foot and by vehicle towards 

koppie 2, accompanied by the two water cannons. The group of miners was 

dispersed to the west, away from the advancing SAPS members and water cannons, 

and retreated into a third hill (“koppie 3”) 69.  

 

3.1.14 A number of SAPS Units including POP, TRT, National Intervention Unit (“NIU”), 

Special Task Force (“STF”) and Dog Unit (“K9”) approached koppie 3 from different 

directions. Some had come from Scene 1, while others had moved in from Forward 

Holding Areas 1 (“FHA1”) and 2 (“FHA2”).  By around 16:10, koppie 3 was 

surrounded by SAPS members70. 

 

3.1.15 Between around 16:08 – 16:20, SAPS members fired 295 live rounds in the vicinity of 

koppie 371, allegedly in response to miners who were charging with traditional 

                                                           

67
 Exhibit FFF8, FFF35 – Discharge 16 August 2012 – corrected version.  

68
 See Annexure GW6(e): CALS analysis - Scenes 1 and 2 movement and use of water cannon. 

69
 See Annexure GW6(c): CALS analysis - Scene 2 vehicle movement.   

70
 See Annexure GW6(c): CALS analysis - Scene 2 vehicle movement. 

71
 Exhibit FFF8, FFF35 – Discharge 16 August 2012 – corrected version. 
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weapons or firing live ammunition at police. 14 miners were shot dead on or near 

koppie 3. Many others were injured and others arrested (“Scene 2”). Four more 

miners died later in hospital from injuries sustained at Scene 2.  

 

3.1.16 A ‘first level’ debriefing between members and section commanders and a ‘second 

level’ debriefing between section commanders and the command leadership took 

place on the evening of 16 August72. Subsequently a number of SAPS members met 

at Potchefstroom for nine days from 27 August 2012 to recollect the events of 9 – 16 

August in order to produce the police presentation, which I have seen as Exhibit L.   

  

                                                           

72
 Consolidated statement of Brig Calitz (Exhibit JJJ107), at para.136-137. 
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PART 4: OVERARCHING CRITICISMS OF THE POLICING OPERATION AT MARIKANA 

 

Section 4.1: Introduction 

4.1.1 As set out above, the events which culminated in the shootings of mineworkers on 

16 August 2012 related to an ongoing situation involving a dispute between 

mineworkers and their employers at the Lonmin mine at Marikana. At the outset, it 

is appropriate to say that throughout the week the police were dealing with a very 

difficult and dangerous set of circumstances.  The clashes between miners from 

different unions and between miners and representatives of their employees were 

of a very violent nature. A number of people were killed, independent of any action 

by the police. Two police officers had also been killed by the protestors. As the week 

continued and the size of the crowds grew to around 3000, the police faced an 

extremely challenging set of circumstances. Accordingly, I am sympathetic to the 

situation in which the police found themselves. 

 

4.1.2 However having read documentary evidence placed before me and having had the 

opportunity to view video and photographic evidence from a variety of sources, I 

have to conclude that in respect of planning, preparation, briefing and operational 

execution there were clear deficiencies in the SAPS approach. Moreover, there are 

also worrying gaps in the evidence presented by those who were involved which 

make it extremely difficult, after the event, to make a judgement on the actions of 

some of the individual officers who were involved in the discharge of firearms.  The 

general absence of specific detail in respect of the initial evidence presented by 

officers in command positions can only lead me to conclude that there are also 

some concerning issues regarding accountability and accepting responsibility for 

what occurred. While the supplementary statements provided by some of the senior 

leadership includes much greater detail of the events of 9 – 16 August, it is unclear 

why such detail was provided so long after the event, and importantly was not 

contained within their statements in the first instance. 
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4.1.3 In what follows, I have summarised the main criticisms I have made in my 

statement:  

a. An overall lack of accountability and failure to accept responsibility, 

demonstrated by the way in which the SAPS evidence has been provided to 

the Commission;  

b. A poor audit trail of decision making, and poor recording of the operation, 

which makes it difficult to reconstruct events; 

c. Evidence of a mindset which treated the crowd as a single violent entity 

rather than a grouping of distinct individuals;    

d. Absent or reckless planning of the police operations, particularly the Stage 3 

operation to be executed on the afternoon of 16 August;  

e. Inadequate briefing of SAPS members on the ground; 

f. Absent or poor command and control during the operation on the afternoon 

of 16 August; 

g. Scene 1: errors of strategy, tactics and proportionality; 

h. Scene 2: errors of strategy, tactics and proportionality; 

i. Apparent absence of timely first aid care to those shot at Scene 1. 

 

Section 4.2: Lack of accountability 

4.2.1 An overarching criticism I make of the SAPS in the context of Marikana is that, 

individually and as an organisation, there appears to have been a reluctance to 

accept responsibility for the tragic events that occurred. On 13 August 2012, three 

miners and two police members were killed as a consequence of the policing 

operation. On 16 August 2012, 34 miners were killed and more than 70 seriously 

injured. On any assessment, that represents a failure of public order policing, but 

that is particularly the case when the operations are assessed against paragraph 11 

of SO262 which states that the success of operations “will be measured by the 

results of the operation in terms of cost, damage to property, injury and loss of life”. 

 

4.2.2 Notwithstanding that the SAPS operation did not succeed, the evidence submitted 

to the Commission by the SAPS does not contain what one would expect to see from 
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a police service in the aftermath of such a failure, namely, an acceptance of 

responsibility, the identification of errors of strategy and tactics, and lessons 

learned. Instead, the SAPS evidence to the Commission is lacking in detail, and 

appears to be focused primarily on defending SAPS actions.   

 

4.2.3 In summary, I base this criticism on the following evidence, inter alia: 

 

4.2.4 First, there does not appear to have been any serious attempt by the SAPS, through 

debriefing or otherwise, to identify mistakes made and lessons learned in the events 

of 9 – 16 August. Ordinarily, in the aftermath of a significant policing operation, a 

debriefing session would be held to assess the positive and negative aspects of the 

operation, and to identify areas for improvement, mistakes made or lessons learned. 

The policy framework in both the UK and South Africa requires such an exercise to 

be carried out.  

 

4.2.5 The SAPS initially claimed that there was no debriefing in the aftermath of the 

operation of 9 - 16 August 201273. However, since then, evidence has been given 

that a ‘first level’ debriefing between members and section commanders and a 

‘second level’ debriefing between section commanders and the command 

leadership took place on the evening of 16 August74. It appears however, that these 

debriefings were not minuted and did not seek to analyse the operation. No 

subsequent debriefing sessions were held to seek to identify mistakes made and 

lessons learned.  

 

4.2.6 I do not necessarily criticise the failure of the SAPS to hold a full debriefing session, 

notwithstanding the fact that such a debriefing is required by SO262. In 

                                                           

73
 See Annexure GW7(a): Discovery request from CALS dated 24 January 2012, at para.5.15; and Annexure 

GW7(b): Discovery Correspondence from SAPS dated 08.02.2012, at para.15.  

74
 See, for instance, the consolidated statement of Brig Calitz (Exhibit JJJ107), at para.136-137. Maj Gen 

Mpembe gave similar oral evidence on Day 124, pp.12927 – 12929.  
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circumstances where the Independent Police Investigative Directorate (“IPID”) had 

been charged with conducting an independent investigation of the incident, it is 

possible that the SAPS chose not to hold a full debriefing session in order to avoid 

potential criticism of collusion. In the UK context, “Keeping the Peace” advises 

against officers conferring, even for debriefing, prior to giving statements in relation 

to a public order incident that may be under investigation75. 

 

4.2.7 However, although no full debriefing was held, the SAPS did convene a nine day 

meeting at Potchefstroom, which did not seek to identify errors or lessons learned 

but was aimed merely at recollecting events and producing the presentation which 

is now Exhibit L76. By holding a meeting which did not seek to identify errors or 

lessons learned, but simply sought to prepare the police case for the Commission, 

the SAPS left themselves open to allegations of possible collusion. That is all the 

more so given that it appears that most of the SAPS statements to the Commission 

by the senior leadership of the operation post-date the commencement of the 

Potchefstroom event77.  

 

4.2.8 Lt Col Scott was one of two people tasked at Potchefstroom with preparing the 

police presentation to the Commission78. If the purpose of the Potchefstroom 

                                                           

75
 See paragraphs 3.59 – 3.63. 

76
 Brig Mkhwanazi, Transcript Day 28, p.3028 and in particular, Day 31 pp.3395 – 3396; Maj Gen Mpembe, 

Transcript Day 107 pp.11504 – 11505; supplementary statement of Maj Gen Mpembe (Exhibit HHH3), 

para 31; consolidated statement of Brig Calitz (Exhibit JJJ107), para.145; statement of Lt Gen Mbombo 

(Exhibit GGG5), para.23.  

77
 Maj Gen Mpembe sets out the JOC and JOCCOM leadership structure at para.7 of his first statement 

(Exhibit GGG12). Of all the members in that structure, only Brig Calitz definitively provided a statement 

prior to the Potchefstroom event. Provincial Commissioner Mbombo, Maj Gen Mpembe, Maj Gen 

Annandale, Maj Gen Naidoo, Brig Fritz, Brig Pretorius, Lt Col Scott, Lt Col Vermaak, Capt Loest, and Lt Col 

Merafe provided statements after the Potchefstroom event had commenced. Lt Cols Stapelburg and 

Mopedi have provided undated statements, but both appear to be from September 2012, and therefore 

after the commencement of the Potchefstroom event.  

78
 Consolidated statement of Lt Col Scott (Exhibit HHH20) at para.32. 
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meeting was to prepare an objective analysis of the Marikana operation for the 

Commission, then Lt Col Scott was an inappropriate choice to produce the 

presentation given that he was the key SAPS member responsible for planning the 

operation of 16 August. It is unsurprising that Lt Col Scott would cast the plan in a 

positive light.  

 

4.2.9 Given that it must have been obvious to the SAPS that the Potchefstroom event may 

have made them vulnerable to allegations of collusion, I would have expected the 

SAPS to have been pro-actively open and transparent in relation to what occurred at 

the meeting79. I would have expected to see i) a list of invitees and attendees to 

Potchefstroom, ii) copies of letters of invitation, iii) the agenda used at 

Potchefstroom and/or a list of groups and sub-groups and their tasks or written 

instructions, iv) documents and/or draft statements used to inform the meetings, v) 

minutes or recordings of the various meetings held, vi) draft reports produced by 

sub-groups to feed into the final presentation, and vii) other relevant 

documentation relating to the event.  However, none of this was provided to the 

Commission until specifically requested by the parties, and many of the items listed 

are said not to exist80. 

 

4.2.10 Further, I am aware of correspondence in which the SAPS insisted that there were 

no minutes or notes of the Potchefstroom proceedings, and no documents, notes, 

statements or draft reports used to inform the meetings81. However, in June 2013, 

Maj Gen Mpembe gave evidence that all meetings at Potchefstroom were noted by 

                                                           

79
 The recommendations made at para.3.62 of “Keeping the Peace” are the minimum I would expect. 

80
 The list of invitees and attendees has now been provided, as well as copies of letters of invitation 

[Exhibit GGG3]. However, much of the material listed in points iii), iv), v) , vi) and vii) is said not to exist: 

see Annexure GW7(a): Discovery request from CALS dated 24 January 2013, at para.5.10, and Annexure 

GW7(b): Discovery Correspondence from SAPS dated 08.02.2013, at paras 10.5 – 10.8, and GW7(c): 

attachment to SAPS discovery correspondence dated 08.02.2013, at point 8.  

81
 See previous footnote. 
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a specified person82, and then provided his own personal notes of some of the 

proceedings.83 Moreover, my legal team has informed me that a hard drive 

discovered in September 2013 (and which I have not yet seen) contained numerous 

documents which appeared to inform the Potchefstroom meeting.  

 

4.2.11 In addition, given that there was an IPID investigation into the incident, I would have 

expected that the SAPS would have notified the Senior Investigating Officer at IPID 

of their intention to hold the meeting at Potchefstroom and would have set out to 

that officer the scope and purpose of the meeting in order to seek his opinion on 

whether it was appropriate. This does not seem to have happened. 

 

4.2.12 Secondly, it appears that the SAPS, at a corporate level, adopted a defensive 

approach from a very early stage; setting out a justification for the deaths caused, 

before a full investigation was conducted into the facts. That approach can be seen 

in: 

a. The SAPS document entitled “Shooting Report”, compiled by Captain 

Govender on 17 August 201284. At the time of writing the ‘shooting’ was 

attributed to “unknown members of the SAPS” 85, therefore the document 

appears to have been completed before the members responsible for 

shooting had been identified and before any statements had been taken 

from them. Nonetheless, the entire report is based on a claim of self-

defence. That report is notable in a number of ways, not least because it 

suggests that the self-defence case was made before anyone had actually 

given a statement saying they had acted in self-defence86.  

                                                           

82
 Maj Gen Mpembe; Transcript Day 107, p.11507. 

83
 Exhibit HHH9. 

84
 Exhibit WW7. 

85
 Page 1 of Report. 

86
 Paragraph 3.4 of the Shooting Report suggests that the report was compiled on the basis of statements, 

but there is no evidence of these statements having been taken or disclosed. 
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b. A briefing by the Operational Commander, Brig Calitz, to SAPS members on 

18 August 2012, when he congratulated them on the operation of 16 August 

and said that “we did nothing wrong. From the planning to the execution 

was 110%. Exactly how we planned it.”87 

 

c. The speech given by the National Commissioner to members on 20 August 

2012, when she said that whatever happened “represents the best of 

responsible policing.”88 

 

4.2.13 This approach in the aftermath of the shooting incidents may have set a tone which 

may have discouraged proper reflection and internal examination of what had gone 

wrong.  It potentially encouraged the adoption of a robust defensive stance. I have 

not seen anywhere in the documentation a clear, strong statement from the SAPS 

leadership demanding answers as to why 34 people were killed and more than 70 

others were injured by police. Even if there was conclusive evidence that each shot 

was fired in self-defence, I would have expected a determination on the part of the 

SAPS to understand why its members were placed in a situation where so many of 

them were in imminent fear for their lives. I would also have expected an 

acceptance that, in a situation where 34 people had been killed, something had 

gone badly wrong and there was a need to identify the causes to ensure that this 

would not happen again. 

 

4.2.14 Thirdly, when considered as a whole, many of the statements provided to the 

Commission by members who were present at Marikana on 13 and 16 August, 

including from very senior officers, are so lacking in detail that I question whether 

the SAPS leadership and/or unit commanders made any serious attempt to 

                                                           

87
 Exhibit JJJ81. 

88
 Exhibit WW6. 
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encourage their members to provide full, detailed and frank accounts of what 

happened. In my experience, where the PSNI used higher levels of force in any 

public order operation, there was an obligation on each and every member present 

to provide as full and detailed an account of events as possible. 

 

4.2.15 I believe I have read most of, if not all, the statements provided to the Commission 

by SAPS members present at Marikana on 13 and 16 August 2012. Together with the 

legal team for the SAHRC, I am in the process of compiling a document analysing all 

of these statements. However, given that further statements are expected from 

those who shot live ammunition at Scene 2, this document has not yet been 

finalised. Once it is, it will be submitted as Annexure GW5.  

 

4.2.16 At this point, I highlight the following, as examples which illustrate  the lack of detail 

in the statements provided89: 

 

a. Unit commanders who provide inadequate detail of significant incidents 

they witnessed:  

e.g. Lt Col Mopedi90; Capt Thupe91; W/O Kita92. 

 

b. Complete absence of statements from some unit commanders: 

e.g. Lt Col Classen93. 

 

                                                           

89
 Annexure GW5 will include a specific cross reference to this paragraph to provide further examples. 

90
 Commander of K9 unit which approached koppie 3 from south, but provides no detail of shooting 

incidents, or orders he gave. 

91
 Commander of TRT Brits, and within the TRT line at Scene 1, but no evidence given of the shooting 

incident, or orders he gave. 

92
 Commander of TRT Phokeng, and within the TRT line at Scene 1, but no evidence given of the shooting 

incident, or orders he gave. 

93
 Commander of TRT Kathlehong, and within the TRT line at Scene 1. 
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c. Members who provide inadequate detail of significant incidents they 

witnessed: 

e.g. Sgt Maimela, Cst BC Mokwena, Cst Msiza, Cst Ramabodu, Cst Khutsoane, 

Cst Maruping, Cst Pooe, Cst Madiba, Cst Sebatjana. 

 

d. Members who provide detail on one scene, but fail to provide any detail on 

the other scene, despite having been present at both: 

e.g. W/O Kgosana, Cst Seeko, Cst R Khosa (evidence on Scene 1, but not 

Scene 2 ); Cst Rhikgotso (evidence on Scene 2, but not Scene 1). 

 

e. Members who used tear gas and/or stun grenades, but provide little or no 

detail on the circumstances, time or location of discharge: 

e.g. W/O Malesoena; W/O Van Rensburg. 

 

f. Members in charge of water cannons, who provide no detail of their 

orders, their movements, or the circumstances in which the water cannons 

were used: 

e.g. W/O Malwetse, Cst Segaole, Sgt Dicks, W/O Parsons. 

 

g. Members who fired live ammunition, but fail to provide adequate 

descriptions of the circumstances of fire or the target of their shots: 

see below at paras 7.5.10(g) and 7.6.12. 

 

4.2.17 While I recognise that many of the statements of SAPS members are statements 

given under warning of potential criminal prosecution, I do not think that this is an 

answer to the lack of detail provided. On the assumption that the lack of detail is the 

result of legal advice, I would have expected the SAPS to take steps to provide 

further statements from those members to assist the Commission process. As it is, 

the warning statements are the only statements provided by the vast majority of the 

members who were on the ground during the operation of 16 August, so the 
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Commission is left with opaque, terse and sometimes contradictory accounts of 

what occurred. 

 

4.2.18 Fourthly, the evidence of the senior officers who were involved in the operations of 

9 – 16 August reveals a distinct unwillingness to engage with the tragic 

consequences of the police action, and a failure to acknowledge errors or accept 

responsibility for the deaths which occurred. Notably, the initial statements of Lt 

General Mbombo94, Maj Gen Mpembe95, Maj Gen Annandale96, Brig Calitz97, Brig 

Fritz98, Lt Col Scott99, and Lt Col Pitsi100 barely contain a reference to the fact that the 

police had fired live ammunition during the operation, killing 34 people101. While it is 

true that some of these officers claim not to have been aware of the shootings at 

the time they occurred102, it is surprising that they did not give detailed evidence of 

how they learned of the shootings and deaths, what they were told of the 

circumstances of the deaths and by whom, and what steps they had taken to 

investigate or inquire about the cause of the deaths. These officers were all part of 

                                                           

94
 Exhibit GGG5.  

95
 Exhibit GGG12.  

96
 Exhibit GGG1.  

97
 Exhibit GGG13. 

98
 Exhibit GGG8. 

99
 Exhibit FFF18. 

100
 Exhibit GGG28. 

101
 Both Maj Gen Annandale, Lt Col Scott and Lt Col Pitsi failed to mention in their initial statements that 

the SAPS fired live ammunition at all during the operation, and failed to mention that any protestors were 

killed. Brig Fritz made only a passing reference to not being aware that “people had been killed”. Lt Gen 

Mbombo merely refers to hearing of “the unfortunate shooting incident” which caused “some fatalities” 

(para.21). Brig Calitz refers only to being told that “a total of 34 men that was part of the crowd had been 

killed” (para.18). Maj Gen Mpembe records learning “that people had been shot and died at the scene” 

(para.52) and then later receiving confirmation that “34 people had lost their lives in two incidents” 

(para.54).  

102
 It seems clear that at least Lt Cols Fritz and Pitsi were aware of the shootings at the time, but failed to 

mention them in their initial statements. See the supplementary statement of Lt Col Fritz (Exhibit JJJ72), 

para.6.2. Lt Col Pitsi was in Nyala P5, which was immediately adjacent to the shooting at Scene 1 (see 

Annexure GW6(b) – CALS analysis: Scene 1 vehicle movement). 
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the senior JOCCOM command of the operation and therefore shared responsibility 

for its outcome. I would have expected them to have made it their business to find 

out what happened at both scenes and to have included that information in their 

initial statements to the Commission. I would also have expected the senior 

members responsible for the operation to have made an attempt at identifying what 

went wrong. With one limited exception103, none of the statements of JOCCOM 

members contain any criticism of the police action or suggestions as to what may 

have gone wrong in the operation. From the initial statements, one is left with the 

unfortunate, and presumably incorrect, impression that the senior leadership does 

not believe that the operation went wrong at all. 

 

4.2.19 That impression is reinforced by a number of statements from unit commanders 

made in November 2012 – and therefore after the Potchefstroom event and after 

sufficient time to reflect on the operation - which record that the purpose or 

objective of their respective units was achieved on 16 August104. Lt Col Nkebe, for 

instance, notes that “the purpose of my group’s deployment was achieved because 

we succeeded in disarming the protestors and arrested them. That was our brief.” 

This, and other statements like it, ignores the consequences of the police actions in 

terms of the numbers of people killed and injured, and suggests that those unit 

commanders have not properly reflected on the tragic events of 16 August 2012. 

 

4.2.20 What is particularly notable about all of the statements from the senior leadership 

at Marikana105 (except the original statement of Brig Calitz) is that they were all 

made well after the events of 9 – 16 August and importantly after the 

Potchefstroom event. Given the time lapse between the incident and recording of 

                                                           

103
 At paragraph 56 of his first statement (Exhibit GGG12), Maj Gen Mpembe appears to criticise the police 

decision to proceed to koppies 2 and 3 after Scene 1. However, in his second statement (Exhibit HHH3), 

he appears to qualify that criticism. 

104
 Supplementary statements of Col Makhubele (not yet exhibited), Lt Col Nkebe (not yet exhibited), Lt 

Col Gaffley (not yet exhibited), Lt Col Modiba (not yet exhibited), and Capt Loest (not yet exhibited).   

105
 See footnote 74 above.   
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statements – and in particular, the very long time lapse between the incidents and 

the further, more detailed, statements of Maj Gen Mpembe106, Lt Col Scott107, Brig 

Calitz108, Brig Fritz109, and Maj Gen Naidoo110 - I would assume that each officer 

refreshed his or her memory from contemporaneous notes before making his or her 

statement. However, the SAPS has confirmed that no such notes exist111, which casts 

some doubt on the reliability of statements made many months after the event. 

 

4.2.21 Fifthly, the original statements from the high ranking officers present on 16 August 

are all written at a general level and do not provide the level of detail I would have 

expected in relation to planning, briefing, and operational execution. To his credit, 

the 149 page consolidated statement of Lt Col Scott does contain this type of detail, 

but I cannot understand why it took 10 months before that level of detail was 

presented by the SAPS, particularly because some of the further detail provided is 

very important112.  Similarly, the consolidated statement of Brig Calitz provides much 

more detail on a number of important matters, but it is not clear why this was not 

provided at an earlier stage113.  

 

4.2.22 Sixthly, from the oral evidence given so far to the Commission by senior members of 

the SAPS, including by the National Commissioner, Maj Gen Annandale, Maj Gen 

Mpembe, Lt Col Scott and Brig Mkhwanazi, there appears to have been only a very 

limited internal review of what went wrong at Marikana, which has focused 

                                                           

106
 Exhibit HHH3. 

107
 Exhibit HHH20. 

108
 Exhibit JJJ107. 

109
 Exhibit JJJ72. 

110
 Exhibit JJJ108. 

111
 See Annexure GW7(c) – attachment to SAPS discovery correspondence 08.02.13, at para.4.2 

112
 In particular, the detailed evidence now provided by Lt Col Scott in relation to how the plan developed 

is important (see section 6.4 below). 

113
 Some evidence in Brig Calitz’s consolidated statement (Exhibit JJJ107) is entirely new: see for instance 

his evidence in relation to Body C at paras 123 – 126. 
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predominantly on technical inadequacies rather than the key strategic and tactical 

errors which led to the tragedy.  

 

4.2.23 My understanding from their evidence114, along with the written evidence of Mr de 

Rover115, is that the SAPS have currently identified six main errors in the operation of 

16 August 2012, namely: i) inadequate radios116, ii) insufficient camera 

technology117, iii) the use of high-velocity 5.56 calibre ammunition rather than lower 

velocity ammunition118, iv) the absence of tear-gas masks at Scene 1119, v) the need 

for more less-than-lethal options120, and vi) ineffective command and control121.  I 

do not dissent from any of these points, but it is notable that five of the six errors 

identified relate to the equipment available to the SAPS rather than the decisions 

made by them. I do not accept that the Marikana tragedy occurred because the 

SAPS were not issued with the correct equipment. Instead, I believe that it occurred 

because of poor planning, poor briefing and most importantly poor decision making. 

The problem relating to ineffective command and control, identified by Brig 

Mkhwanazi, was clearly a significant contributor to the events at Scene 2122, but 

aside from a passing reference to this issue in the oral evidence of Brig Mkhwanazi 

and a concession in the cross-examination of Maj Gen Mpembe123, I am not aware 

that the SAPS have addressed it in any significant way in oral or written evidence.  

 

                                                           

114
 As summarised for me by my legal team (with some specific transcripts provided). 

115
 Exhibits FFF11, FFF11A. 

116
 Maj Gen Annandale; Transcript Day 80 (summary translation of Afrikaans relied on). 

117
 Maj Gen Annandale; Transcript Day 80 (summary translation of Afrikaans relied on). 

118
 First Statement of Mr de Rover (Exhibit FFF11), paras 88-89. 

119
 Brig Mkhwanazi; Day 29 pp3044 – 3047. 

120
 Brig Mkhwanazi; Day 29 pp3044 – 3047. 

121
 Brig Mkhwanazi; Day 29 pp3044 – 3047. 

122
 See section 7.3 below. 

123
 Maj Gen Mpembe, Transcript Day 125 pp.12964 – 12979. 
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4.2.24 I am aware that in May 2013 the SAPS undertook to provide the Commission with a 

statement of lessons learned from the Marikana operation124. As far as I am aware, 

no such statement has yet been produced. 

 

4.2.25 Finally, the statement of W/O Myburgh125, and the SAPS reaction to it, causes 

serious concern. The statement appears to allege that a SAPS member executed an 

injured protestor at Scene 2. W/O Myburgh made his statement to IPID in October 

2012, but the allegation (which coheres with allegations made by surviving 

protestors) does not find its way into the SAPS case at all. It is not referred to in any 

other witness statement, and is not in the SAPS Presentation to the Commission 

(Exhibit L). It is therefore unclear as to what action SAPS have taken in respect of 

what is clearly an allegation of the most serious nature. 

 

Section 4.3: Poor audit trail and documentation 

4.3.1 It appears that there are significant gaps in the decision making audit trail for the 

Marikana operation, as well as in the documenting of the operation itself. My legal 

team has produced the document at Annexure GW6(g)126, which sets out an analysis 

of the gaps in the contemporaneous evidence provided by the SAPS. In respect of 

the decision making audit trail, I highlight the following gaps: 

 

a. Lack of minutes or notes for JOCCOM and/or JOC meetings127. While I would 

not necessarily have expected full and detailed minutes to have been taken 

at every one of these meetings, I would have expected some kind of note to 

have been kept at each meeting, and particularly at those meetings where 

strategic objectives were set, significant briefing was done, and/or important 

                                                           

124
 Maj Gen Annandale; Transcript Day 92, p.9815 (translation of Afrikaans relied on) 

125
 Exhibit FFF7. 

126
 Annexure GW6(g) - CALS analysis – Contemporaneous documentation provided by SAPS. 

127
 See Annexure GW6(g), Section 2, point 1. 
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decisions were taken. From the consolidated statement of Lt Col Scott, the 

following meetings clearly fall into that category: 

(i) JOC meeting at 23:00 on 13 August 2012– strategic guidance on how 

to deal with situation provided by senior leadership, including 

National Commissioner128; 

(ii) JOCCOM meeting at 14:00 on 14 August 2012 – first briefing to a 

structured JOCCOM, where stages 1 – 6 of plan were set out and 

agreed upon129; 

(iii) JOCCOM meeting on the evening of 14 August 2012 - decision taken 

to proceed with Stage 1 deployment on morning of 15 August130; 

(iv) JOC debriefing meeting on the evening of 15 August 2012 – decision 

taken to deploy Stage 2 strategy on morning of 16 August131; 

 

b. Lack of a clear contemporaneous record of the development of the 

operational plan, including i) who was responsible for devising the plan in 

conjunction with Lt Col Scott, ii) what different options were presented for 

discussion, iii) why the rejected options were rejected, iv) what challenges 

and/or inputs were made by various members of the JOCCOM, and what 

responses were given. 

 

c. Lack of any clear audit trail of the various stages of the operational plan. Lt 

Col Scott’s consolidated statement confirms that, contrary to the SO262 

requirement to draw up a “comprehensive written operational plan”, there 

is no contemporaneous document which represents the operational plan. 

Instead, that plan changed over the course of a few days, and was contained 

                                                           

128
 Consolidated statement of Lt Col Scott (Exhibit HHH20), para.6.9 – 6.14. 

129
 Consolidated statement of Lt Col Scott (Exhibit HHH20), para.7.25 – 7.28. 

130
 Consolidated statement of Lt Col Scott (Exhibit HHH20), para.7.35 – 7.37. 

131
 Consolidated statement of Lt Col Scott (Exhibit HHH20), para.8.33 – 8.35. 
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in changing PowerPoint slides and Google Earth maps, which have been 

saved over at various times132.  

 

d. Lack of any record of discussions which took place outside of the JOC in 

respect of the operational plan. Pertinently, no record of the alleged 

conversations which took place in relation to the amendment of the 

operational plan specifically to address how to deal with the smaller militant 

group133.  

 

e. No record of the discussions, and who was involved in them that led to the 

key decision to move to a dispersal option at 15:30 on 16 August (Stage 3).  

This decision was delivered at the ‘Special JOCCOM’ held at 13.30, but it is 

clear from the consolidated statement of Lt Col Scott134 – and the oral 

evidence of Maj Gen Mpembe135 - that the decision was taken prior to that 

meeting, around 13:00136, and possibly earlier137, and no discussion took 

place within the JOCCOM as to whether Stage 3 should be implemented. 

Instead those present in the JOCCOM were only asked to suggest ways to 

implement it. 

 

f. Lack of any contemporaneous record of the reasoning for the following 

decisions: 

                                                           

132
 See section 6.4 below. 

133
 Transcript: Days 84 and 92 (translated summary of Afrikaans relied on). 

134
 Para.12.1. 

135
 Maj Gen Mpembe; Transcript Day 127, pp 13284 – 13295. 

136
 Maj Gen Mpembe; Transcript Day 127, p13285.   

137
 The statement of the Provincial Commissioner, para.18, together with her assurance to the media at 

09:00 on 16 August to “end the violence today”, suggests that she may have taken an in-principle decision 

to disperse the crowd much earlier than 13:00 on 16 August. 
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(i) Decision to continue with Stage 1 deployment on the morning of 15 

August 2012, rather than implement the ‘encirclement’ option138; 

(ii) Decision to abandon the proposed Stage 3 encirclement option, 

apparently at some stage on 15 August139; 

(iii) Decision to deploy the Stage 2 strategy on the morning of 16 August 

2012140;  

(iv) Decision, apparently taken around midday on 16 August, to withdraw 

Nyala 6 from its position and reposition it near the kraal141; 

(v) Decision to proceed to the Stage 3 tactical option prior to the 13:30 

JOCCOM on 16 August 2012142 (see para (e) above).  

 

4.3.2 In the PSNI, there was an oft-repeated maxim that “if it’s not written down, it didn’t 

happen”. Providing a decision making audit trail is important for two reasons: first, 

                                                           

138
 I do not criticise this decision, but I would have expected to see a contemporaneous record (even if 

very brief) of the rationale for the decision. 

139
 At para.12.2 of his consolidated statement (Exhibit HHH20), Lt Col Scott says “The Phase 3 strategy had 

already been clarified in the JOC in the course of the day on Wednesday the 15th, eliminating the concept 

to encircle the koppies with the strikers” but there is no contemporaneous record of the decision and its 

rationale. 

140
 Lt Col Scott notes at para.7.21.2.1 of his consolidated statement (Exhibit HHH20) that “Phase 2 was 

only to be initialised when the threat level against the police increased or it became evident the strikers 

would want to mobilise as a mass group to move to anticipated key-points behind the police line towards 

the east.” It is unclear that either of these two conditions had been met, and there is no 

contemporaneous evidence of the considerations that affected the decision to implement Stage 2.  

141
 In the consolidated statement of Brig Calitz (Exhibit JJJ107), paras 81 – 83, an explanation is given, but 

there is no contemporaneous record of the rationale or decision. In addition, it is clear that the Overall 

Commander was not aware of the decision: Maj Gen Mpembe, Transcript Day 124 p12826-27. 

142
 At para.6.27 of his consolidated statement (Exhibit HHH20), Lt Col Scott sets out clear conditions to be 

met before a move to a tactical option would be considered, namely i) an escalation of the threat of 

violence and destruction by mobilising as a group to move to a pre-detemined target, or ii) if all other 

options to resolve the situation without force were exhausted and there was no other means to restore 

order. Later in the same statement, at para.7.21.6.1, Lt Col Scott appears to apply a lower threshold of 

“where negotiations were deemed unsuccessful and a show of force had failed to deter further 

lawlessness”. If I am correct that a lower threshold was applied as the week progressed, it is unclear why. 

There is no contemporaneous record of whether the SAPS considered whether any of these conditions 

had been met, or whether there were other reasons to proceed to the Stage 3 tactical option. 
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because it allows a reconstruction of that decision making process after the event; 

and secondly because the requirement to document the rationale for decisions 

ensures that the rationale is carefully thought through. ‘Keeping the Peace’ requires 

such an audit trail143, but it is a practice that should be culturally embedded within a 

police service.  Within his statement, Mr de Rover makes the point about it being 

important to avoid the use of hindsight in judging the actions of the SAPS.  One of 

the benefits of maintaining clear and accurate records of the decisions made and the 

rationale for those decisions is precisely so that officers will be judged on the 

decisions they took, against the information they had available to them at the 

material time. The lack of a decision making audit trail at Marikana means that one 

cannot avoid using a degree of hindsight to assess the decisions taken. 

 

4.3.3 The SAPS have sought to address some of the gaps identified above by 

supplementing their evidence orally or with lengthy statements made many months 

after the event. But in the absence of contemporaneous documentation, it is 

impossible to know with confidence what was said at the respective meetings, who 

gave inputs into the planning process and what their inputs were, what alternative 

options were considered and the rationale for rejecting those alternatives, what 

challenges were made to the operational plan adopted, what was the rationale for 

maintaining the plan in the face of those challenges, and what was the rationale and 

risk analysis process adopted when taking key decisions. 

 

4.3.4 In a similar vein, the absence of any SAPS video evidence of the briefing for, and 

execution of, the operations of 13 and 16 August is concerning. The SAPS have 

provided a great deal of video evidence in relation to the events occurring before 

and after the shootings of 13 and 16 August, but there has been no police video 

provided which documents the briefing for the operation of 16 August, or which 

                                                           

143
 See sections 1.4, 3.30, 3.34, 3.40, 4.29, 4.42, 4.49, 4.66, 4.73, 4.75, 4.77, 4.101, 5.43. 
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documents the shooting incidents, even from behind police lines144. This may be, as 

the police contend, because none exists. However, given the SO262 requirement 

(and the principles of good public order policing) that video operators document 

operations, it is surprising that a fuller explanation has not been given for the 

absence of any such video. The current explanation, that video operators were 

withdrawn because they were threatened by the protestors may be valid in respect 

of the withdrawal of those officers from the immediate location in which they were 

threatened, but it does not account for the fact that despite Maj Gen Annandale’s 

explicit instruction that video operators should be in place for the operation145, they 

were not, nor does it explain why they did not record the briefing sessions or the 

operation from a safe distance behind police lines. 

 

4.3.5 The lack of an audit trail for planning, decision making, and briefing is particularly 

concerning given the context in which the Marikana operation was prepared. Lt Col 

Scott states that when he was planning, he did not have in mind the need to account 

to a Commission of Inquiry146. Whether or not he anticipated such an Inquiry, he had 

a professional duty to maintain appropriate records, and given the circumstances in 

which he was planning, he should have been alive the fact that the operation might 

well be subjected to ex post facto scrutiny.  

 

4.3.6 The planning process led by Lt Col Scott commenced on the evening of 13 August 

2012, after nine people had already been killed: two security guards, two workers, 

and two police had been killed by protestors; and three protestors had been killed 

by police. So even by that stage, the police operation was going to be scrutinised by 

IPID, and may well have been scrutinised by a court in a civil claim. Moreover, Stage 

3 of the plan to disperse and disarm the protestors on the koppie included a high 

                                                           

144
 Save for the videos of Capt Ryland (Exhibits I) and Sgt Mohlatsi (Exhibits CC39 – 44), all of which are of 

poor quality. 

145
 Contained in the minutes of 13:30 JOCCOM meeting (Exhibit EE). 

146
 Consolidated statement of Lt Col Scott (Exhibit HHH20) at para.46.1. 
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risk of the need for higher levels of force against a crowd that included individuals 

who were known to be extremely violent. Whenever higher levels of force are used, 

it is not unforeseeable that the operation will be subsequently scrutinised by an 

investigatory body, a court, or a Commission of Inquiry. As such, it should have been 

anticipated that the operation may well be subjected to ex post facto scrutiny. In 

those circumstances, the lack of any clear decision-making or planning audit trail, 

the lack of any clear notes or videos of briefing, and the lack of any useful police 

footage of the operation itself is puzzling and regrettable. 

 

4.3.7 In conclusion, there are significant gaps in the evidence submitted by the SAPS to 

the Commission. Those gaps make it difficult to conduct a full assessment of the 

SAPS operations between 13  – 16 August 2012, but I have proceeded on the basis of 

the information that has been provided. I would, however, suggest that the gaps in 

the evidence, and the inadequate nature of many of the statements provided by the 

SAPS, does not suggest a police force striving to ensure transparency and/or full and 

frank disclosure, nor does it indicate a determination to learn from an operation 

which the SAPS describe as ‘unprecedented’.    

 

4.3.8 As noted above, shortly before this Final Statement was submitted, I was informed 

that a number of hard drives had come to light which appeared to contain further 

information that ought to have been provided to the Commission at an earlier stage. 

If this is correct, then it confirms the points made on this matter above and in my 

Provisional Statement.  

 

Section 4.4: Evidence for the criminal justice process 

4.4.1 Related to the previous point is the apparent absence of material before the 

Commission to support the prosecution of offenders in the criminal justice process. 

One of the objectives of Stage 3 of the operational plan for 16 August was to make 

arrests of those who refused to disarm. I infer that those arrests were intended to 

lead to prosecutions and convictions. However, I am struck by the absence of 
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evidence before the Commission that would support the prosecution of many of 

those arrested.  

 

4.4.2 When planning for a large scale public order operation where it is anticipated that 

arrests will be made, one would expect to see video operators and photographers 

present to document the operation to ensure that the police have evidence of the 

commission of any criminal offences. Moreover, one would expect to see 

statements from all those officers who made arrests with a detailed description of 

those arrested, the circumstances of arrest, and the suspected offence for which 

they were arrested. That approach is supported by para.5.2.7 of the POP Policy 

Document on Crowd Management147, but from the evidence I have seen, it does not 

appear to have been implemented in the Marikana operation.  

 

4.4.3 There do not appear to be any police videos or police photographs of the alleged 

violent attacks at Scenes 1 or 2148. Additionally, there do not appear to be 

statements from all the members who made arrests detailing the identity of the 

person arrested and the circumstances of arrest. I make this point to illustrate that 

careful videoing and photographing of operations, and the provision of detailed 

statements after the event, is important not simply to account to the Commission of 

Inquiry, but also in order to ensure that there is sufficient evidence for the criminal 

justice process. It does not appear that the criminal justice element of the operation 

was given significant thought.     

 

Section 4.5: Mindset  

4.5.1 A further overarching criticism derives from some of the evidence provided by the 

SAPS, which indicates a failure to recognise that a crowd of protestors is not a single 

                                                           

147
 Exhibit FFF1: “SAPS must at all times make provision to identify perpetrators during the course of 

action.  This can be done by means of video coverage, photographs or witness building”. 

148
 With the exception of the inconclusive photographs taken by Lt Col Vermaak from his helicopter prior 

to Scene 1, and the inconclusive video footage taken by Capt Ryland at Scene 2. 
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homogenous group. This attitude is noted in a number of statements and 

documents provided by the SAPS, but Brig Calitz’s initial statement is particularly 

notable. At paragraph 19 of his statement149, he describes the protestors as “unruly 

and very aggressive.” He says that:  

“The crowd that assembled on the koppie was unruly and very aggressive. 

They were all armed with extremely dangerous homemade and bought 

weapons which they clearly intended to use to injure or kill SAPS members. 

They all acted as one group and all of them associated themselves with the 

actions of each other.  All of them had the same intention and goal.  At no 

stage during the whole negotiating process did I get the impression that the 

crowd was willing to listen to reason and lay down their weapons, instead I 

came to the conclusion that they will never surrender their weapons and that 

they were prepared to fight and die.” [underlining added]. 

 

4.5.2 Brig Calitz’s treatment of the crowd as a single entity is mirrored in the “Shooting 

Report” compiled by Captain Govender on 17 August 2012150. It records that “the 

group was identified to be violent and in the past few days have murdered, assaulted 

and brutally attacked several other persons… At 15:45 the police took action to 

disperse the mob. The mob charged the police officials with firearms and dangerous 

weapons. The police officials acted in self defence. In the process several persons 

were killed and injured.” 151 
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 Exhibit GGG13. 

150
 Exhibit WW7. 

151
 The expression of opinion of the disposition of the crowd in Brig Calitz’s statement, dated 19 August, 

and in the Shooting Report, dated 17 August, differentiate those documents from the statements of 

officers recorded after the Potchefstroom event, which make no such observations.  
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4.5.3 The interpretation of the actions of the crowd, group or “mob” acting as a single unit 

with the same mindset is not only incorrect152, but it is also out of step with modern 

public order management thinking, which recognises that within a large crowd there 

will be different groups with different intentions and actions.  

 

4.5.4 Crucially, often what informs the behaviour of elements of a crowd is the behaviour 

of the police.  Brig Calitz was the operational commander.  He was in charge of the 

officers who were in the dispersal group for ‘Stage 3’.  He has stated that he briefed 

officers under his command on the details of the plan.  If his own attitudes towards 

the protestors have informed the instructions to his officers it is likely that they 

would have been anticipating a confrontation from the outset. 

 

4.5.5 Indeed, Brig Calitz’s initial statement reveals that his briefing was likely to have 

anticipated confrontation. On Thursday 16 August, Brig Calitz records that he 

attended the JOC Meeting (which he states took place at 07:30).  He states that the 

intelligence briefing that they received was that ‘the crowd were more agitated and 

they seek confrontation with the SAPS’. This is at variance with the information that 

has been presented in the ‘meeting minutes’153 and other information relating to 

the ‘intelligence’154 which states that “the mine workers will not leave the koppie 

and are prepared to fight if their demands are not met, includes resisting the 

police”.  There is an important difference in emphasis here155.  If Brig Calitz’s 

interpretation of the intelligence was that the protestors were ‘seeking 
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 The available evidence shows that of the c.3000 on the koppie on the 16

th
 August, some were armed, 

some were not, and some people were leaving the koppie prior to, and around the time of, the shooting 

incident at Scene 1. 

153
 Exhibit TT4. 

154
 Exhibit TT5. 

155
 I note that at para.75 of his consolidated statement (Exhibit JJJ107), Brig Calitz has changed the 

wording he uses to reflect the actual wording used in the intelligence briefing.  



 49 

confrontation with the police’, then this is likely to have informed the briefings that 

he gave to the officers under his command. 

 

4.5.6 Indeed, it seems that, in briefing members, some commanders had described the 

smaller group as a group of “warriors” 156. That description is likely to have been 

unhelpful in seeking to de-escalate matters. It is one thing to advise members to 

show particular caution “due to a smaller group who is armed showing a militant 

attitude”157; it is another thing entirely to describe that group as a group of warriors, 

and therefore imply that they seek battle.  
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 More than 15 members use the expression to describe the smaller armed group. See, as a sample, the 

statements of Lt Col Modiba, Cst Benjamin, Cst Pume, Cst Nkwe, Cst Seeko, Insp Mamabolo.  

157
 Exhibit SS3 at pp.54, 68. 
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PART 5: OPERATION OF 13 AUGUST 2012 

 

Section 5.1: Introduction 

5.1.1 On 13 August 2012, Maj Gen Mpembe led a team of SAPS members in an operation 

to intercept, disarm and disperse a group of around 200 armed miners. The 

operation led to the deaths of two SAPS members and three protestors and resulted 

in very serious injury to Lt Baloyi and potentially to others.  

 

5.1.2 When I wrote my Provisional Statement, I had not been able to access all of the 

CCTV evidence of the events of 13 August, I had not seen many of the statements of 

members who were present on 13 August, and I had not had the benefit of the 

supplementary statement of, or oral evidence from, Maj Gen Mpembe. In light of 

that additional evidence, this part of my statement has been substantially expanded. 

In my assessment, the SAPS can be criticised on a number of bases for this incident, 

including: i) a failure to plan and/or brief properly in advance of the operation, ii) an 

apparent failure to properly investigate the incident subsequently, and iii) a failure 

to provide all of the relevant facts to the Commission at an early stage.  

 

Section 5.2 Planning and Briefing 

5.2.1 The operational plan guiding the police action between 10 – 13 August is marked 

“contingency plan” and is dated 10 August 2012158. The stated mission is that “Public 

Order be maintained and crime be prevented”. As a strategic aim, this objective 

provides little useful direction to the police involved in the operation.  In the risk 

analysis section, there is no reference to the risk of an attack on the police. While 

that may have been appropriate on 10 August, the plan was not updated as the 

situation on the ground changed on 11 and 12 August (the annexures marked 

Saturday and Sunday are simply a photocopy of the plan applying on 10 August)159. 
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5.2.2 In my view that failure to update the plan suggests a lack of on-going planning, 

where police adjusted the plan in accordance with the information that they were 

receiving or the events that were occurring on the ground. It is clear that the 

situation developed over the weekend of 10 to 12 August, to the extent that 

additional resources were required to be deployed.  Violence occurred on Friday 10 

and on Saturday 11 August, which lead to the shooting of at least two mine workers. 

Four deaths had occurred by the end of Sunday 12 August. It is obvious that 

additional police action was taken in response to the heightening level of violence, 

but no amendment appears to have been made to the operational plans guiding the 

public order operation, or to the risk assessments, suggesting that the updated 

information was not being disseminated to officers on the ground. 

 

5.2.3 On Monday 13 August, an updated and more substantial plan was drafted to reflect 

the events that had taken place over the weekend160, but the risk analysis continued 

to omit any reference to a threat against police officers by the protestors, even 

though this threat must have been foreseeable by that time.  

 

5.2.4 It is unclear whether the plan of 13 August was finalised before or after the incident 

involving Maj Gen Mpembe on the railway line. In any case, the plan of 13 August 

was not a detailed plan intended to guide an operation to intercept a group of 

armed miners and disarm them. Indeed, it seems clear that the operation to 

intercept the miners on the railway line was a spontaneous operation prompted by 

the Provincial Commissioner’s order ‘to attend to the grouping identified’161.  
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 Exhibit SS3, pp.6 – 13. 
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 Occurrence book (Exhibit FFF25), entry 37; Witness Statement of Lt Gen Mbombo (Exhibit GGG5), 

para.11.  
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5.2.5 Although the structure of Maj Gen Mpembe’s initial statement suggests that there 

was a clear plan for a disarm and disperse operation on 13 August, I now understand 

that he, and the SAPS, accept that the operation was unplanned and 

spontaneous162, as indicated in my Provisional Statement. It seems that the 

Command Structure described in paragraph 7 of Maj Gen Mpembe’s statement was 

established after the incident at the railway line and it appears that his reference, in 

paragraph 8 of his initial statement, to the Provincial Commissioner’s instruction to 

“disperse the large group of protestors into smaller manageable groups, disarming 

the smaller groups and arrest those that refuse to disperse and disarm”, is in fact a 

reference to Stage 3 of the plan agreed to on 16 August, rather than a reference to 

the instruction noted by the Provincial Commissioner in the occurrence book on 13 

August.  

 

5.2.6 Accordingly, it is now clear that when the Provincial Commissioner gave an order to 

Maj Gen Mpembe to attend to the armed grouping on the railway line, there was no 

plan in place as to how that crowd should be disarmed and dispersed. Further, it 

also seems from Maj Gen Mpembe’s oral evidence that there was no time for him to 

properly brief the SAPS members who went with him163. The statements provided by 

members present on 13 August do not suggest that the members had been provided 

with a careful briefing of what was planned before they arrived at the railway line164. 

 

5.2.7 The absence of any clear plan or briefing in advance of the interception of the group 

of miners on the railway line heightened the risk of conflict. Although Maj Gen 

Mpembe was clearly well intentioned in his attempts to negotiate with the group 

and outlined his rationale as to why the police could not simply withdraw, by giving 

the group an ultimatum he effectively placed two heavily armed groups in a standoff 
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 GW7(b): Discovery Correspondence from SAPS dated 08.02.2012, at para.3.2. 
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 Maj Gen Mpembe; Transcript Day 108, pp 11550 – 11551; although Maj Gen Mpembe does appear to 
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situation. If such a standoff was intended, one would have hoped that the SAPS had 

planned sufficiently to ensure that the tactical configuration of resources placed the 

police at a considerable advantage and encouraged the men to disarm. This does 

not appear to have been the case.  

 

5.2.8 The failure to plan also meant that there was no contingency plan for what steps to 

take should the protestors refuse to disarm and disperse. In the event, this is exactly 

what happened, and it appears that it was at the point that the protestors refused 

to hand over their weapons and started to proceed to the koppie that confusion 

broke out amongst the SAPS. I base that on the following evidence165: 

 

a. Paragraph 17 of Lt Col Merafe’s statement166, confirmed by paragraph 8 of 

Maj Gen Mpembe’s supplementary statement167. This indicates a 

disagreement between Maj Gen Mpembe as Overall Commander, and Lt Col 

Merafe, as Operational Commander168, on the best way to proceed. Maj Gen 

Mpembe apparently wanted to avoid any confrontation with the protestors 

and wanted to escort them to the koppie, while Lt Col Merafe wanted to 

forcibly disarm the protestors on the railway line. 

  

b. Paragraphs 7 and 8 of Lt Baloyi’s statement169. Lt Baloyi suggests that Maj 

Gen Mpembe first decided to let the protestors go and planned to disarm 
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 At least on his account: see para.16 of statement of Lt Col Merafe (Exhibit GGG15). At paragraph 6 of 

Maj Gen Mpembe’s supplementary statement (Exhibit HHH3), he states that Brig Calitz was Operational 

Commander at the time, but he explains that that he chose to lead the interception himself, for what 

appear to be valid reasons. However, I remain confused in relation to the command of the operation 

given that Lt Col Merafe claims that he was the Operational Commander on the day.   

169
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them at the koppie, before then asking the members to delay the strikers in 

order to disarm them.  

 

c. Statements170 and pocketbook entries171 from members who claim that an 

order was given by Maj Gen Mpembe to stop or block the protestors, or to 

fire tear gas and/or stun grenades towards them. And the ‘Marikana 

Narrative’ compiled by the SAPS after the Potchefstroom meeting which also 

claims that Maj Gen Mpembe gave an order to fire tear gas172. 

 

d. Maj Gen Mpembe’s evidence that he gave no order to stop, block or fire tear 

gas or stun grenades at the protestors173. 

 

5.2.9 Assuming that Maj Gen Mpembe did not give orders to delay the strikers in order to 

disarm them, or to block them with Nyalas, or to fire tear gas and stun grenades, 

what is clear is that there was serious confusion within the SAPS as to what their 

orders were. The absence of any clear plan, or clear briefing, in advance of the 

interception operation is likely to be a significant contributor to the confused state 

the SAPS found itself in.   

 

5.2.10 At paragraph 7 of his supplementary statement, Maj Gen Mpembe states that it is 

not fair to criticise the absence of a clear plan for the interception of the group on 

the railway line. He states that the gathering of the armed crowd arose 

spontaneously and required a spontaneous reaction from the SAPS. I do not 
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disagree and perhaps, in light of his comments, I need to make the point of my 

criticism clearer. 

 

5.2.11 In simple terms, I do not criticise the decision to attend to the group on the railway 

line, nor the decision to seek to persuade the group to voluntarily disarm. Nor would 

I criticise an intention to disarm the group. However, I do criticise the absence of any 

clear plan, or clear briefing, for what the SAPS were going to do if the group refused 

to disarm voluntarily. If the intention, in those circumstances, was to forcibly disarm 

and disperse the protestors, then the operation needed to be planned and it was 

foolhardy to attempt disarmament without careful planning. However, if the 

intention was simply to escort them – in order to protect others from potential 

attacks - then a detailed plan may not have been necessary, but clear briefing of that 

intention was. In a fast flowing operational context it is not always possible to have a 

detailed written plan which considers every possible outcome, but in a situation 

which is obviously likely to be dangerous it is vital that all officers are properly 

briefed and fully understand their roles. 

 

5.2.12 I need to reiterate that I am sympathetic to the clearly dangerous and complex 

situation the SAPS found themselves in. But this fact merely reinforces the point that 

every officer needed to have clear instructions on their roles and the SAPS strategy. 

The confusion apparent in the statements provided suggests this was not the case. 

 

5.2.13 In relation to the dispute between Maj Gen Mpembe and Lt Col Merafe, I support 

Maj Gen Mpembe’s decision to avoid confrontation, given the absence of any clear 

plan for how to disarm the protestors. But what happened subsequently was the 

opposite of avoiding confrontation. The video evidence shows the protestors 

marching in the direction of the koppie when tear gas and stun grenades were fired 

at them; it is not clear whether there was any warning. Maj Gen Mpembe claims this 

was done without authority. If they did act without authority, then it appears that 

their unauthorised actions directly contributed to the confrontation where two of 
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their own colleagues and three miners were killed, but there appears to have been 

no disciplinary action taken against the members responsible.  

 

Section 5.3: Disclosure 

5.3.1 The evidence provided to the Commission in respect of the incident on 13 August 

confirms my concerns in relation to the absence of full disclosure from the SAPS. I 

say that for the following reasons: 

 

a. None of the statements originally provided to the Commission, including the 

statement of Maj Gen Mpembe, states that the firing of tear gas and stun 

grenades was done without authority. I cannot understand why this 

significant piece of information was omitted.  

 

b. I have not seen any evidence of disciplinary action taken against those who 

fired tear gas and stun grenades without authority; actions which directly led 

to a fatal confrontation.  

 

c. I have not seen any statements from members explaining why threats were 

made on the life of Maj Gen Mpembe in the aftermath of the incident on 13 

August174. In circumstances where the Overall Commander of an operation 

was withdrawn from the scene to protect him from threatened attacks by his 

own members, I would have expected the leadership to have investigated 

the reasons behind the threats immediately, and also investigated whether 

the threats themselves amounted to a criminal offence, or referred those 

threats to IPID to investigate.   
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d. Many of the statements of members who were present on 13 August 

suggest that the protestors suddenly attacked police, and omit any reference 

to the firing of tear gas and stun grenades at the crowd, without authority175. 

This omission is misleading.  

 

e. The press statement given by the Provincial Commissioner on the morning of 

16 August 2012 also suggests that the protestors suddenly attacked police 

while being escorted to the koppie176, and makes no reference to tear gas or 

stun grenades used against the protestors. This raises questions over 

whether the members present on the 13th, including Maj Gen Mpembe, gave 

the Provincial Commissioner and National Commissioner a complete account 

of what happened.  

 

Section 5.4: Conclusion 

5.4.1 The absence of detailed and complete evidence in relation to the incident of the 13th 

means that only limited conclusions can be drawn. What seems clear, though, is that 

there was no plan as to how to disarm the group and no effective briefing of 

members on what to do if the protestors refused to disarm and disperse. If the 

intention was to forcibly disarm the protestors, then the failure to plan for and 

properly brief in advance of the operation was negligent: an operation to forcibly 

disarm a crowd of 200 people requires very careful planning to mitigate the very 

high risks involved.  By contrast, if the intention was, as Maj Gen Mpembe states, to 

avoid confrontation and escort the protestors to the koppie, then clear briefing of 

this intention was required. Although Maj Gen Mpembe says that he provided clear 

briefing at the railway line, the statements and pocket books of members on the 

scene suggests that the briefing was not properly understood. Additionally, if a clear 

briefing was provided and then members acted outside the scope of that briefing, I 
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would have expected to see substantially more in the way of an investigation and/or 

disciplinary action against those who, without authority, fired tear gas and stun 

grenades which contributed to the confrontation which led to five deaths, including 

those of two SAPS colleagues.  
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PART 6: OPERATION OF 16 AUGUST – INTELLIGENCE, PLANNING AND BRIEFING 

 

Section 6.1: Planning introduction 

6.1.1 The policy framework for public order policing in South Africa requires a 

“comprehensive written operational plan” for any public order event177. The 

framework also requires plans to be based on up to date intelligence178, to contain 

adequate ‘threat assessments’179 and to ‘take all possible scenarios and eventualities 

into consideration’180.  

 

6.1.2 In respect of the planning of the operations of 13 -16 August, I consider that the 

SAPS can be criticised on a number of bases. First there appears to have been a lack 

of effective intelligence gathering. Secondly, it now appears that there was no clear 

comprehensive written operational plan for the operation of 16 August 2012. 

Thirdly, the plan finally adopted for 16 August was deficient in a number of key 

respects and carried a high risk that potentially lethal force could be required. I 

address each of those criticisms in turn below. 

 

Section 6.2: Inadequate intelligence 

6.2.1 It is a fundamental principle of public order policing that good policing requires good 

intelligence. Accordingly, SO262, along with other policy documents on public order 

policing in South Africa, requires operational plans to be based on timeous, relevant 

and accurate proactive information that must be gathered continuously. 

 

6.2.2 The intelligence I have seen provided in the evidence submitted by the SAPS is brief, 

general and often outdated. For an operation of this scale and complexity, with 
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police actions potentially involving the use of considerable force, I would have 

expected to see considerably more information/intelligence on which to help those 

planning for the operation to construct their plans.  This might have included 

information in relation to the intentions of the protestors, i.e. how long they 

intended to maintain their protest, details on individual key members of the groups, 

where the majority of the people who left the koppie each evening went, how many 

remained on the koppie overnight and who they were, the likely number of firearms 

etc. I would have expected to see this information being updated and fed in to the 

JOC on an ongoing regular basis, to ensure that the information that the planners 

and decision makers were relying on was the most up to date and accurate. Lt Col 

Scott suggests that he also sought intelligence on the area’s roads and the attitudes 

of the area’s population181. However, none of this appears in the actual intelligence 

gathered by the SAPS and provided to the Commission. I shall refer in particular to 

the evidence contained in Exhibits TT4 and TT5.  

 

a. I understand from my legal team that Exhibit TT5 purports to be a summary 

of all formal intelligence received in the lead-up to 16 August. The 

intelligence is general and does not contain much of what one might expect. 

Often it refers to the views of senior officers rather than what is properly 

known as ‘intelligence’. The last page, which is signed by Col Issacs, is dated 

and timed 16 August 2012 12:00, states: “1. Approximately 3000 mine 

workers gathered at the koppie. 2. Many of the mine workers are in 

possession of dangerous weapons (spears, assegals, pangas). 3. According to 

information received, the group will decline to surrender these weapons to 

police. Information also indicates that the mine workers will not leave the 

koppie and are prepared to fight if their demands are not met, includes 

resisting the police. 4. Situation is currently very tense.” 
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b. Exhibit TT4 contains the briefing Minutes from the JOC held on 16 August 

2012 at 06:00.  In the ‘Crime Intelligence’ section this document contains 

exactly the same as the information indicated at TT5, however TT5 suggests 

that the information is timed at 12:00 on 16 August 2012 as opposed to 

06:00. Majors Gen Mpembe and Annandale have claimed that the reference 

to 3000 people on the koppie is a typographical error and it should have said 

300 people. However, I do not think this is correct. It appears that there 

were fewer than 100 people on the koppie at 06:00 on 16 August.182 This 

suggests that the ‘intelligence’ being used at the 06:00 meeting was either 

carried over from the day before, and was therefore out of date, or that 

these minutes have been constructed at a later stage when there were in 

fact 3000 people on the koppie. 

 

6.2.3 I note that Stage 5 of the operational plan involved “intelligence led follow-up 

operations to arrest at places of residence” and Stage 6 of the plan involved a 

cordon and search operation which would necessarily have required intelligence to 

be effective183. Although authorisation was given for the cordon and search 

operation on 15 – 16 August 2012, there appears to have been no intelligence 

gathered to support that operation184.  

 

Section 6.3: Role of Lt Col Scott and senior leadership 

6.3.1 In the early hours of 14 August 2012, Lt Col Scott was asked to prepare an 

operational plan for the situation unfolding at Marikana185. Before engaging with the 

detail of that plan, I first discuss the role of Lt Col Scott in devising that plan.  
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6.3.2 When I prepared my Provisional Statement, nearly all the available evidence 

indicated that the plan was devised and presented by Lt Col Scott without any 

significant input from others. I now understand from my legal team that Majors Gen 

Annandale and Mpembe gave oral evidence that the plan was a collaborative effort 

with input from all those in the JOCCOM and with input from POP commanders. 

While I do not question the truth of that oral evidence, I do wonder why the 

documentary evidence provided by the SAPS does not support that position. I can 

only imagine that it is the result of the lack of detail provided in the statements by 

SAPS members and the lack of a proper audit trail of decision making, which I have 

criticised at sections 4.2 and 4.3 above.  

 

6.3.3 Accepting that others contributed to the plan, it nonetheless seems as though Lt Col 

Scott was the driving force behind the plan adopted. His own statements cannot be 

read any other way and he is described in Exhibit L as being the lead member 

responsible for planning. Moreover, it is now clear from Lt Col Scott’s consolidated 

statement that the Stage 3 plan implemented on the afternoon of 16 August 2012 

was a plan that had not been discussed in any detail with other JOCCOM members, 

with the possible exception of Maj Gen Annandale, prior to 13:30 on 16 August 

2012186.    

 

6.3.4  I query the decision to select Lt Col Scott as the appropriate officer to lead the 

planning process. Lt Col Scott was brought into the Marikana situation from the STF, 

rather than from POP. SAPS policy is clear that ‘crowd management operations’ 

should be planned and commanded by POP commanders187.  There is no doubt that 

the situation on the ground was, as described by Maj Gen Mpembe, ‘not a normal 
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crowd management situation’188. Given that officers had already been shot and 

there was information to suggest that the protestors had access to dangerous 

weapons, the decision to engage assistance and support from various specialist 

branches of the SAPS cannot be criticised. However, a POP commander should have 

remained in control of planning the operation with support provided from other 

specialists. As far as I have been able to see from the evidence, there was little 

contribution to the plan from POP commanders189, and by Lt Col Scott’s own 

admission, he was not familiar with the standing orders that applied to POP 

operations190.  

 

6.3.5 Moreover, there appears to have been little or no challenge by senior colleagues to 

the plan produced by Lt Col Scott, notwithstanding the fact that it was put to ‘JOC 

senior management’ for approval.  I have examined the initial statements which 

were made available to me of officers who were listed as being part of the JOCCOM: 

including those of Provincial Commissioner Mbombo, Maj Gen Mpembe, Maj Gen 

Annandale, Maj Gen Naidoo, Brig Calitz, Brig Fritz and Lt Col Merafe. None of their 

initial statements – or any others I have seen - make reference to any challenge to 

the plan created by Lt Col Scott. This is, in large part, confirmed by the further 

statements provided.  

 

6.3.6 The JOC minutes dated 15 August (06:00)191 and 16 August (06:00)192 both state that 

Lt Col Scott gave a presentation to the JOC on the coordination instructions/manner 
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of deployment.  However at no stage do the minutes reflect any challenge to the 

details of the plan.  Indeed on the minutes for the meeting of 06:00 on 16 August, 

Legal Services, Visible Police (“VISPOL”) (including K9 and Mounted Unit), STF, NIU 

and Operational Response Service (“ORS”) all are recorded as offering ‘no 

challenges’193. Therefore it must be assumed that the plan which was developed 

primarily by Lt Col Scott was accepted without significant challenge or amendment. 

Paragraphs 8.12 and 9.3 of Lt Col Scott’s consolidated statement appear to confirm 

this. 

 

6.3.7 It is now clear that the JOCCOM was only briefed on the detail of the ‘disperse, 

encircle, disarm’ tactical phase of the plan at 13:30 on 16 August 2012194. That 

explains the absence of any challenge to that phase prior to that meeting. However, 

it is not clear why the Stage 3 plan implemented on the afternoon of 16 August was 

not discussed in detail with the JOCCOM before then. Moreover, it seems clear that 

there was no structured challenge process, and no challenges made to the plan that 

Scott then described, at that 13:30 JOCCOM195.  

 

6.3.8 In my experience, a plan for a major operation where the use of higher levels of 

force was likely would have been subject to the most rigorous levels of scrutiny.  The 

planning would begin with the overall commander - referred to in the UK as ‘Gold’ - 

setting the strategy for the event.  The purpose of a strategy is to establish a set of 

strategic objectives relevant to the knowledge of a situation and an analysis of the 

threats and risks involved.  The ‘Gold Commander’ owns the strategy and is 

therefore accountable for its objectives and any action taken in response to a 
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specific threat.  The strategy should identify anticipated outcomes, which are 

‘preferred’, ‘acceptable’ and ‘unacceptable’.  The strategy should identify 

contingencies to resolve unacceptable outcomes that might arise.  The tactical 

commander (Silver) would be required to develop and present the plan to the 

strategic commander and members of the strategic planning group. For an event of 

this nature the group would have been likely to include the force lawyer.   The plan 

would have been required to contain a number of scenarios, each of which would 

have been explained in detail and challenged on issues of necessity and 

proportionality regarding the use of force.  The tactical plan would have been 

developed by a planning group, which would have included technical advisors who 

could provide specialist input. When I have presented plans in these circumstances, 

the plan has been subjected to extensive examination and challenge to ensure that 

as far as possible, all eventualities have been considered.  

 

6.3.9 By contrast, the evidence appears to show that, in this case, the plan devised by Lt 

Col Scott was subjected to very little or no challenge at all from his colleagues, many 

of whom outranked him. If that is the case, then that is a serious failing of the SAPS 

operational planning process.  

 

6.3.10 Were the plan unimpeachable from a POP perspective, then these criticisms may 

not be particularly significant. However, in my view the final plan for Stage 3 of the 

operation contained what I consider to be serious tactical mistakes, which ought to 

have been identified by those reviewing the plan prior to its approval. 

 

6.3.11 Part of the problem may be attributable to the fact that, as is now clear, the plan 

was a continual work in progress and the JOCCOM was never presented with a 

comprehensive written plan as required by SO262.    
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Section 6.4: Absence of a “comprehensive written plan”  

6.4.1 Section (9)(1) of SO262 states that “the CJOC must develop a comprehensive written 

operational plan” and must “submit the operational plan to the Area Commissioner 

for approval”. On the evidence provided in Lt Col Scott’s consolidated statement, it 

appears that neither of these requirements was met during the Marikana operation.  

 

6.4.2 In his consolidated statement, Lt Col Scott has acknowledged that the plans for 14 – 

16 August and contained in Exhibit SS3 were “reverse engineered” to reflect what 

his thinking was at various times. He has described the planning process as fluid and 

changing and states that, as a consequence, he worked on updating and amending 

PowerPoint slides and Google Earth maps rather than preparing a text-based plan. 

 

6.4.3 I do not necessarily criticise Lt Col Scott for adopting a fluid approach to planning as 

the week progressed. In many ways this was a prudent course to adopt. However, I 

do have two serious criticisms of the approach adopted. First, if the situation is 

uncertain and unclear and the approach to planning is necessarily fluid, then 

particular attention needs to be given to risk analysis and contingency planning to 

ensure preparation for all foreseeable developments. It does not appear from the 

contemporaneous documents that this occurred196. Secondly, although it may be 

appropriate to adopt a flexible approach to planning in uncertain circumstances, a 

final plan does eventually need to be thought through, subjected to robust 

challenge, and written down, so that it can be properly communicated in order to 

reduce the opportunity for misunderstanding. From the evidence I have seen, there 

was no final written plan for the ‘disperse, encircle, disarm’ operation on 16 August 

2012.  
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6.4.4 I have now seen the contemporaneous planning documentation saved by Lt Col 

Scott in the form of PowerPoint slides and Google Earth maps produced between 14 

– 16 August 2012197. On my understanding: 

 

a. There does not appear to be a contemporaneous PowerPoint plan for the 

‘disperse, encircle, and disarm’ operation. The PowerPoint plans modified on 

16 August are: 

i. “Ops Platinum zones – Stage 2.pptx”198, which relates to a Stage 2 

operation only; 

ii. “Ops Platinum.pptx”199, which  still anticipates an ‘encirclement 

option’ for Stage 3200; and 

iii. Ops Platinum Cordon and Search.pptx201, which relates to a cordon 

and search operation at the Wonderkop and Karee mine hostels and 

in the Nkaneng informal settlement. 

 

b. The Google Earth plan saved at 18:59 on 16 August202 does appear to show 

deployments for a Stage 3 ‘disperse, encircle and disarm’ option, but there is 

no explanation on the plan of how this option was to be implemented.  

 

c. In a PowerPoint document modified on 19 August 2012203, there are two 

PowerPoint slides headed ‘Plan revised at 14:00 on 16 Aug 12’ which indicate 

the deployment of vehicles and members for the ‘disperse, encircle, and 
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disarm’ operation204. However, there is very limited detail in that slide on 

how the plan would be implemented.  

 

6.4.5 Accordingly, the contemporaneous planning documents do not contain anything 

that could be described as a comprehensive written operational plan for the Stage 3 

‘disperse, encircle and disarm’ operation, as required by SO262. 

 

6.4.6 Lt Col Scott’s consolidated statement appears to confirm the absence of a written 

operational plan for the Stage 3 ‘disperse, encircle and disarm’ operation. On my 

reading of that statement, Lt Col Scott notes: 

 

a. JOCCOM of 14th: Stage 3 plan was ‘encirclement plan’.205 Focus of briefing 

was on stage 1 deployment and other stages were discussed in very limited 

detail206; 

 

b. JOCCOM on 15th: Stage 3 plan remained ‘encirclement plan’. Focus of 

briefing was on stage 1 and, in part, Stage 2. Other stages were discussed in 

very limited detail207; 

 

c. After the JOCCOM on 15th: Lt Col Scott “began conceptualising an 

alternative” to encirclement208. He then discussed this alternative – the 

‘disperse, encircle, disarm’ strategy - with Maj Gen Annandale and others 

whom he cannot recall209. However, this was clearly an informal discussion 

outside of the formal JOCCOM process and Lt Col Scott admits that “the 
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detail of Phase 3 as to how the action would take place was not 

discussed”210. Indeed, it does not appear that, at this point, Lt Col Scott had 

commenced writing any part of a detailed tactical plan for ‘how’ to enact the 

dispersal strategy, to include the configuration of resources, nor had this 

been requested of him211. 

 

d. JOCCOM at 06:00 on 16th: focus of briefing was Stage 2 deployment. 

Mentioned that Stage 3 option had changed from encirclement to a 

‘disperse, encircle and disarm’ option, but that option “was not discussed in 

detail”212. 

 

e. JOCCOM at 13:30 on 16th: decision had been taken to move to Stage 3 

option213. Maj Gen Annandale asked for discussion on how to implement the 

Stage 3 ‘disperse, encircle, disarm’ option, which had not previously been 

discussed214. Lt Col Scott briefed the JOCCOM on how to implement the 

option using the Stage 2 plan produced that morning215, because there was 

no written Stage 3 plan in existence216. Only after the JOCCOM had approved 
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the operational concept did Lt Col Scott prepare the Google Earth plan 

indicating the Stage 3 deployment217. 

 

6.4.7 Accordingly, on Lt Col Scott’s evidence, it appears that the Google Earth plan he 

prepared on 16 August 2012 between the 13:30 JOCCOM and his briefing of 

commanders at FHA1 at 14:30 was the only contemporaneous document which 

reflected the Stage 3 ‘disperse, encircle and disarm’ plan. On no reasonable 

assessment can this Google Earth plan218 be described as a written operational plan, 

let alone a comprehensive one.   

 

6.4.8 This whole process was highly unusual. The key member responsible for developing 

the operational plan was told at the 13:30 JOCCOM meeting that the SAPS would 

move to Stage 3 before he – or anyone else - had developed or presented a Stage 3 

plan. It is not unprecedented for the police to be asked to come up with a plan 

without a great deal of time before implementation; often circumstances change 

and the police will need to adapt. But in this case, it appears that the timeframe in 

which they were working was self-imposed. I say that primarily because there was 

no urgent need to implement an offensive tactical option on the afternoon of 16 

August. But also because the police had been contemplating a ‘tactical option’ 

throughout the week and ought to have developed some kind of contingency for 

this situation during that period.  

 

6.4.9 In my experience, in a meeting of the Command Team to approve a proactive 

tactical option against a large crowd, a written plan would be brought to the 

meeting and the team would go through it step-by-step. As the commander of an 

                                                                                                                                                                             

Gen Mpembe, para.42; Exhibit GGG1, statement of Maj Gen Annandale, para.22. However, Maj Gen 

Mpembe appeared to confirm in oral evidence that only the Stage 2 plan was shown in the 13:30 

JOCCOM: Transcript Day 106, pp 11462 – 11463. 
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operation, I would expect that the planning team had already addressed all the 

possible issues within the plan, but the challenge process – or what is referred to as  

‘an adversarial briefing’ where the written plan can be examined in detail and 

questions posed on it - allows for that to be tested.  

 

6.4.10 The absence of a written operational plan at the 13:30 JOCCOM and before the 

decision to  implement Stage 3 is problematic for a number of reasons: 

 

a. What ‘Stage 3 plan’ did the Provincial Commissioner and/or Maj Gen 

Mpembe (Overall Commander) approve219?  It appears that the decision to 

proceed to Stage 3 was made prior to the 13:30 JOCCOM, but it was only 

during that JOCCOM that Lt Col Scott outlined orally how Stage 3 might 

work. Therefore, whoever actually made the decision to proceed to Stage 3 

did so without a full appreciation of what Stage 3 entailed. If correct, that is a 

very serious issue.  

 

b. Once Lt Col Scott had outlined his suggestion as to how Stage 3 might be 

implemented, Maj Gen Annandale asked for amendments or inputs.  There 

were no objections220. I am very surprised that – given the knowledge that 

the armed group were unlikely to willingly give up their weapons - no-one 

questioned the plan to place a long line of TRT members as a ‘protective 

element’ behind a team of POP members who would push forward without 

shields. No-one appears to have asked: ‘well if they resist the POPs does that 

mean that the TRT will have to use live ammunition?’ However, although I 

am surprised by the lack of challenge to this element of the plan, the 

circumstances of the request for input or objection were far from ideal:  
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 Lt Col Scott consolidated statement (Exhibit HHH20), para.12.5. 
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i. The members were not asked whether Stage 3 should be 

implemented, they were merely asked how to implement it; 

ii. No written plan for the implementation of Stage 3 was provided; 

instead, they were shown a slide which related to Stage 2 of the plan, 

and they were merely briefed orally on a proposal for the detailed 

implementation of the plan; and 

iii. The JOCCOM meeting took only 30 minutes from beginning to end221, 

which was hardly enough time for Lt Col Scott to brief on the plan, let 

alone allow other commanders to challenge it.   

 

In those circumstances it is quite possible that some members of the 

JOCCOM felt unable to comment on, or object to, elements of a complex and 

high-risk plan that they had had a very limited opportunity to consider. 

Nonetheless, I remain surprised that Maj Gen Mpembe, at least, did not 

question elements of the plan, given his concern expressed the night before 

of probable bloodshed if the SAPS were required to disarm the protestors on 

the koppie222. 

 

c. Moreover, on Lt Col Scott’s evidence, the first time the JOCCOM was briefed 

on the Stage 3 ‘disperse, encircle and disarm’ plan in any detail was at a 

JOCCOM that does not appear to have included any POP commanders223. If 

that is correct, then it reinforces my earlier point: although it was 

appropriate to engage assistance and support from various specialist 

branches of the SAPS, the operation ought to have been planned and 

commanded by specialist POP commanders. Instead, it appears that, at least 

in respect of the Stage 3 ‘disperse, encircle disarm’ plan, it was devised by an 
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 Exhibit EE notes that the meeting adjourned at 14:00.  
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 Exhibit GGG4; confirmed in oral evidence of Maj Gen Mpembe, Transcript Day 127, p.13284. 
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 See the attendance list contained in the minutes of that JOCCOM (Exhibit EE).  
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STF specialist, Lt Col Scott, and approved by a JOCCOM with no POP 

commanders present. That, in my opinion, was a very serious error.  

 

d. Finally, by presenting the JOCCOM with the Stage 2 plan in order to discuss a 

Stage 3 deployment, some of the most senior members of the JOCCOM, 

including the Overall Commander Maj Gen Mpembe224, were unaware that 

Nyala 6 had been redeployed. As a consequence, there was no consideration 

of the potential impact of that redeployment on the positive attraction of 

Nkaneng and the potential flashpoint created at the northern end of the 

barbed wire line225. 

 

6.4.11 In planning for public order operations there is a responsibility to plan in such a way 

as to minimise the likelihood of the need for the use of force. In an operation where 

the likelihood of significant levels of force is high, there is a responsibility on those 

planning to ensure that those who will implement the plan fully understand what 

they are to do and when.  The lack of detail contained in a written plan at the outset 

will only compound the difficulties that develop in a dynamic environment.  

 

Section 6.5: Criticisms of the final plan for Stage 3 of the Operation 

6.5.1 Given the concerns raised above, there must be doubts over what exactly was 

approved by the JOCCOM, and what exactly was briefed to commanders in respect 

of the Stage 3 ‘disperse, encircle, disarm’ plan. In this part of my evidence, however, 

I set out my criticisms of Stage 3 of the plan, as presented in Exhibit SS3 and 

described by Lt Col Scott in his consolidated statement.  

 

6.5.2 First, the plan was unclear about whether it was a plan to disperse the protestors, or 

a plan to encircle, disarm and arrest the protestors. While parts of the plan appear 
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to anticipate allowing protestors to disperse freely (even with their weapons)226, 

other parts of the plan suggested that all those with weapons were to be disarmed 

and arrested227. Given that those with weapons might have numbered in the 

thousands this lack of clarity was problematic. 

 

6.5.3 Secondly, to the extent that it was a plan which required the disarmament and 

arrest of significant numbers of people, it was inherently high-risk. Engaging a crowd 

of this size, many of whom were armed, was always likely to meet with resistance. A 

major determining factor of crowd behaviour during public disorder situations is the 

actions of the police228. Often, the making of arrests can provoke violent responses 

which place both the police and the protestors at higher risk of injury. Where arrests 

need to be made, it is often better to make those arrests after the event, having 

recorded evidence of criminality by video during the event itself. That is likely to 

result in a more proportionate use of force. That is not to say that arrests should 

never be made, but that a plan to make large numbers of arrests in a crowd 

numbering in the thousands229 was inherently risky and was unlikely to comply with 

the SO262 requirement to “avoid the use of force at all costs”. It was an option to 

consider only after less risky options had been properly considered and discounted. 

That approach is supported by SAPS policy230.  

 

6.5.4 Thirdly, although Lt Col Scott claims that a move to “an offensive tactical option” 

would only be considered “if all other options to resolve the situation without force 

were exhausted” 231, there is no convincing evidence as to why less risky options 
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were not considered or adopted before implementing the final Stage 3. It appears 

that there were a number of alternatives that were available to the police, including 

maintaining the Stage 2 position, and seeking to re-engage with negotiations.  

Between 10 – 14 August, 10 people had been killed at Marikana. On the afternoon 

of 14 August, a significant police presence was placed at the koppie and negotiations 

commenced. From that time until the afternoon of 16 August, there had been no 

further deaths and no significant violence. In addition, I have been shown an analysis 

of photographs which shows that the crowd had declined from a peak of c.2800 at 

around 11:20 on 16 August to only c.1600 people on the koppie on the afternoon of 

16th August232. On the face of it, the police operation was working to calm the 

situation.  

 

6.5.5 That view is confirmed by Lt Col Scott who notes that from the afternoon of 14 

August until the implementation of Stage 3 of the plan, “the police presence was 

working and became a barrier to more violence by an organised group moving with a 

planned target in mind as had seemingly happened in the days leading up to the 

14th August 2012”233. Moreover, Lt Col Scott confirms the SAPS view that the 

congregation of the protestors on the koppie was a positive factor, given that they 

would not be a threat to life and property for as long as they remained there234. In 

those circumstances it is not clear why a “tactical option” was deemed necessary to 

disperse them from that koppie. Indeed, in Lt Col Scott’s own words, an offensive 

tactical option was intended to be implemented only “if the strikers escalated the 

threat of violence and destruction by mobilising as a group to move to a pre-

detemined target”, or “if all other options to resolve the situation without force were 

exhausted and there was no other means to restore order”235. Given that Lt Col Scott 
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believed the police presence was working and was a barrier to more violence, and 

given the view that the protestors would not be a threat to life and property while 

on the koppie, the rationale for implementing Stage 3 of the plan at that time is 

difficult to comprehend.   

 

6.5.6 I have read the rationale for proceeding to Stage 3, as set out at paragraph 17 of the 

supplementary statement of Maj Gen Mpembe. It does not seem to me that the 

listed reasons are sufficient to justify the implementation of a tactical plan which 

necessarily involved confrontation with the crowd. Taking each in turn: 

 

a. Although Maj Gen Mpembe says that negotiations “had failed”, it is probably 

more accurate to say that negotiations had stabilised the situation, but had 

not resolved it. I am not aware of any definitive fact which would have 

indicated that continued negotiations were bound to be fruitless – they had 

been going on for less than two days. Indeed, by 13:30 the SAPS had not 

received feedback from Mr Mathunjwa’s first visit to the koppie to seek to 

persuade voluntary dispersal, and Mr Mathunjwa would make a further 

attempt. Mr Mathunjwa’s plea for the protestors to leave the koppie at 

around 15:30 appeared to have an effect: immediately prior to the barbed 

wire roll-out, a large number of protestors appeared to be leaving the koppie 

voluntarily236.  

 

b. Contrary to Maj Gen Mpembe’s statement that “people were being 

attacked, maimed and killed by these protesters for going to work” there 

had been no significant incidents of violence for almost two full days and the 

increase in police resources, and the commencement of direct negotiations 

                                                                                                                                                                             

deemed unsuccessful and a show of force had failed to deter further lawlessness”. If I am correct that a 

lower threshold was applied as the week progressed, it is unclear why. 
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with the protestors appears to have at least stabilised the situation, as 

confirmed by Lt Col Scott237.  

 

c. Finally, the alleged threats made to police that they would die at Marikana 

that day should have been cause for circumspection, and should have 

redoubled attempts to avoid, rather than seek, conflict. A decision to move 

to an offensive tactical option in circumstances where the police believed 

that a large group of armed protestors wanted to kill them, where there was 

no carefully developed plan for such an option, and where there does not 

appear to have been an urgent requirement for the police to take such 

‘offensive tactical action’, was counter-intuitive. 

 

6.5.7 Moreover, the reasons now provided by Maj Gen Mpembe do not accord with the 

reasons given by the Provincial Commissioner, who notes simply that she had told 

the National Commissioner that a dispersal and disarmament operation would be 

implemented “if negotiation efforts fail[ed]” on the morning of 16 August238, and 

instructed the 13:30 JOCCOM to proceed to Stage 3 in light of being told that “the 

protestors at the koppie had not laid down their dangerous weapons”239. In my 

view, that is not sufficient justification for ordering the commencement of Stage 3, 

neither is it consistent with the requirements of SAPS policy to ‘avoid the use of 

force at all costs’240. 

 

6.5.8 It is not clear to me why the preferred Stage 3 option of 14 and 15 August – namely 

the encirclement option, or a variant of it – was not planned for the early morning of 

17 August. That option involved engaging with a core group of c.50 protestors rather 

than engaging with up to 3000 protestors on the koppie. Lt Col Scott explains that 
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the plan was discounted because the element of surprise required to effect the 

operation would have been lost by the mornings of 16 and 17 August241. I am not 

persuaded that the element of surprise would have been lost by then. The longer 

the standoff had gone on without the police moving in, the more the protestors 

would have become used to the police presence and the less they would have 

expected a surprise proactive action in the early morning.  But in any case, had the 

plan been in place to move in the early hours of 17 August, only to discover that the 

strikers had anticipated this and brought many more people to the koppie at the 

material time, that would have created grounds for reconsidering that option at that 

time. 

 

6.5.9 Further, having rejected the option to encircle the koppie with barbed wire and 

decided that a disperse, encircle and disarm operation was required, I do not 

understand why the SAPS chose to implement this operation when there were 3000 

people on the koppie, rather than at dawn, when there were c.50 people on the 

koppie. It seems to me that that would have been a much lower risk option. 

 

6.5.10  I should be clear about what I am saying here. Any proactive tactical option 

(whether aimed at 50 or 3000) would carry risks. However the key issue is that 

engaging a much larger crowd would carry significantly higher risks.  To engage a 

crowd of 3000, who are heavily armed and at least some of whom are potentially 

prepared to offer violent resistance, carried a high probability that the police would 

be required to use higher levels of force. Therefore this should only have been 

undertaken where there was no alternative. I do not consider that all alternatives 

had been exhausted by the time the decision was taken to implement Stage 3 at 

around 13:30 on 16 August 2012.  The most obvious alternatives would have been 

to maintain the Stage 2 deployment, or to action the original Stage 3 plan against 
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the c.50 protestors on the koppie in the early hours of 17 August. They would both 

have represented lower risk options. 

 

6.5.11 It is important to make clear that, as a former police officer, when I say “lower-risk”, 

I mean lower-risk from the perspective of both police and protestors. When in 

command of a public order situation, you have a duty to ensure that you do not put 

your own officers at unnecessary risk.  I consider that Stage 3 of the operational plan 

did place police officers at unnecessary risk and placed them in an invidious position 

where the resort to potentially lethal force was unnecessarily high. 

 

6.5.12 Fourthly, there is nothing in the contemporaneous plans to indicate an appreciation 

of the smaller militant group as a separate specific threat, and there is nothing 

indicating a specific plan to deal with that threat. Although the ‘reverse engineered’ 

plans in Exhibit SS3 include references to a “smaller group who is armed and 

showing a militant attitude”242, those references do not appear in the 

contemporaneous plans243. Indeed, there is only one risk assessment in all of the 

contemporaneous plans – in Ops Platinum.pptx244 – which says:  

“AMCU possibly defiant feeling the clash with SAPS resulted in their victory 

with killing of police officials and seizing police radios and weapons; 

Witch-doctor providing “muti” to AMCU group creating mindset of 

“invincibility”” 

 

6.5.13 Moreover, neither the contemporaneous plans nor Exhibit SS3 include any specific 

plan for dealing with the militant group any differently from the rest of the crowd. In 

my experience, if police are able to identify a higher level of threat emanating from 

a particular group within a larger crowd, then specific contingencies should be in 
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place to deal with that threat.  Modern public order crowd control methods 

discriminate in respect of various levels of force, to ensure that it is appropriate and 

the minimum necessary. 

 

6.5.14 Fifthly, Stage 3 of the plan anticipated that when seeking to disperse the crowd into 

smaller groups, the main positive attraction point was the open ground to the west 

of koppie 1. The evidence available, including slides 91, 116, 152, and 160 of Exhibit 

L suggests that many of the protestors had approached the koppie via the main 

pathway from the informal settlement. As such, it should have been anticipated that 

this would be a main positive attraction for the crowd on being dispersed245.   

 

6.5.15 I understand from my legal team that there has been some discussion in the 

Commission about what is meant by a “positive attraction point”. My understanding 

of this concept is that positive attraction points exist independently of any police 

action: they are points that people will want to move towards when placed under 

pressure and in the absence of any clear direction by the police. That seems to be 

the position shared by SAPS policy. National Instruction # of 2012246 states at 

para.14(3)(f): “If dispersion is unavoidable, try to disperse participants in the 

direction of a positive attraction point - an area where participants would most likely 

be willing to move to” (emphasis added). 

 

6.5.16 At paragraph 8.25 of his consolidated statement, Lt Col Scott refers to the open 

ground to the west as a positive attraction point in his plan.  By this I assume that he 

means this was the area that the police should seek to disperse the miners towards 

so that they could be encircled and disarmed.  I understand his rationale and why he 

would want the protestors to be pushed in that direction.  However his use of the 

phrase ‘positive attraction point’ to describe an area where the police wanted to 
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move the protestors is contrary to my general understanding of the concept and 

also seems contrary to the meaning of the term as used in SAPS public order policy. 

The open ground to the west of koppies 1 and 2 was not an area where the 

protestors would “most likely be willing to move”; but it was an area where the SAPS 

would “most like to move them”.  I do have some concerns that the officer who had 

the major input into the planning process and was in charge of briefing section 

commanders may have used “positive attraction point” to mean something different 

from what was understood by POP members. This may have caused confusion as to 

what exactly the plan required. 

 

6.5.17 The fact that positive attraction points exist independently of police action does not 

mean that police cannot plan to disperse a crowd away from those points if 

necessary, or that they cannot deploy resources in such a way as to make a positive 

attraction point less attractive. However, it is important that the plan recognises 

‘positive attraction points’, so that the movement of the crowd can be anticipated. 

Police might decide to funnel people towards or away from a positive attraction 

point, but they need to aware that if the plan is to divert them from the direction 

that the crowd would want to move, they could create a potential flashpoint. 

 

6.5.18 Since submitting my Provisional Statement, I have received a significant amount of 

new information in respect of the development of the operational plan. In light of 

that new information I have amended and added to my judgements in respect of the 

deployment of resources in relation to the positive attraction point of Nkaneng.  

 

6.5.19 When Nyala 6 was redeployed adjacent to the kraal around midday on 16 August247, 

that created a fundamental change to the positive attraction of Nkaneng. Below I 

show three alternative deployments, and indicate the effect on the attraction of 

Nkaneng. 
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Original Stage 2 Plan248 
 

 

 

In this original plan, the semi-circle of barbed wire represented in orange makes it very 

difficult for any protestors to reach Nkaneng and acts as a clear deterrent from the positive 

attraction it might otherwise hold. 
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Stage 3 plan, amended at 14:00 on 16 August249 

 

 

In this amended plan, the L-shaped barbed wire represented in orange does not prevent 

protestors from reaching Nkaneng and does not act as a deterrent from the positive 

attraction point. Nonetheless, the presence of the POP, NIU, TRT and STF members to the 

north of the koppie and adjacent to the barbed wire do act as a deterrent to movement 

towards Nkaneng. However, the POP, NIU, TRT and STF members, with Nyalas, can only act 

as a deterrent to movement towards Nkaneng if they are moved into place at the same time 

as, or before, the barbed wire is rolled out. Stage 3 of the plan did not require this. The 

Stage 3 plan required the barbed wire to roll out in phase 1 of Stage 3, and the POP, TRT, 

NIU, and STF were to form up to the north west of the kraal some time after that250. 
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Accordingly, the deployment of resources at the end of Phase 1 of Stage 3 would appear as 

below. 

 
Phase 1 of Stage 3 of Amended plan251  

 

 

 

In this plan, which reflects the deployment of resources between phases 1 and 2 of Stage 3 

of the amended plan, the L-shaped barbed wire represented in orange does not prevent 

protestors from reaching Nkaneng and does not act as a deterrent from the positive 

attraction point. Because the POP, TRT, NIU and STF are not yet deployed to the north of 

the koppie, the L-shape ‘invites’, or ‘channels’, protestors to move towards the informal 

settlement until such time as the members move into position to the north west of the 

kraal252. 
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6.5.20 It does not appear that the consequences of the movement of Nyala 6 were properly 

considered by the Overall Commander253 or by Lt Col Scott. Lt Col Scott explains that 

in his briefing to commanders, he said that “the razor wire would… assist the police 

to canalise the dispersion towards the west and away from the east”254. On my 

assessment, that is correct on the original deployment of the razor wire depicted in 

the Stage 2 plan shown at the 13:30 JOCCOM. However, after the redeployment of 

Nyala 6, the razor wire would, if anything, ‘canalise’ protestors towards Nkaneng. 

So, if the police intended to prevent dispersal towards Nkaneng, the redeployment 

of Nyala 6 created a potential flashpoint at the northern end of the wire. 

 

6.5.21 Sixthly, and fundamentally, the plan was such that it was close to inevitable that the 

POP members would need the support of the TRT, STF, and NIU teams, and 

therefore increase the risk substantially of the use, or threat, of live ammunition.  

 

6.5.22 It was clearly foreseeable that if the police used force against the protestors, the 

protestors might respond with force of their own. Only three days earlier, on 13 

August 2012, police action had provoked a violent response from some members of 

the crowd which had led to the deaths of two policemen and serious injury to 

another. Lt Col Scott notes his view at the time that, after the events of 13 August 

2012, “there was bound to be conflict again should the Police use force to defuse the 

situation with the protesters that armed as they were and with their emotions 

running as high as they did at the time.”255 

                                                           

253
 Who was unaware that it had been moved until after the shootings: Maj Gen Mpembe, Transcript Day 

124 p12826-27. 

254
 Consolidated statement of Lt Col Scott (Exhibit HHH20), para.13.5.1. 

255
 Scott consolidated statement (Exhibit HHH20), para.6.10.  See also, para.6.21: “My assessment of the 

situation was that the POP’s members would be in danger if they needed to confront the strikers with a 

tactical option” and para.6.26: “I was however mindful that any tactical option by POP could be met with 

the same response as was experienced earlier that day on Monday 13th, being that the advancement of 

POP to carry out a tactical option toward the strikers could be met by some of the strikers closing the 

ground on the POP members to disrupt the police action with violent actions.” 
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6.5.23 The intelligence received between 14 – 16 August should have reinforced that view. 

Information was received by police that members of the crowd were undergoing 

rituals which “created a mindset of invincibility”256. In addition, the police were 

aware that there may be firearms within the crowd257. Further, the intelligence 

which informed the plan on 16 August was that a significant number of the crowd 

were armed with sharp-edged weapons, and that members of the crowd were ready 

to fight if their demands were not met, including by resisting the police.  

 

6.5.24 Notwithstanding the known likelihood that parts of the crowd would respond 

violently to offensive police action, Lt Col Scott’s plan anticipated POP members 

advancing towards the crowd without any protection by shields258, and instead with 

backup from the TRT, NIU, and STF. That was a fundamental error.  

 

6.5.25 Public Order shields do not provide ballistic protection and they may be pierced by 

sharp edged weapons, but they do provide at least some protection for an officer. 

The alternative that seemed to be adopted in this instance was for the officers who 

were carrying out the dispersal to move forward without protection, but using 

offensive means such as water cannon, tear gas, stun grenades and rubber rounds.  

If attacked they had no immediate protection, and no alternative but to retreat to 

their vehicles. This meant that the plan created a situation whereby, if the 

protestors showed significant resistance, they would quickly be confronted with the 

back-up line of armed TRT, NIU and STF.  

                                                           

256
 See the risk assessment in the contemporaneous plan: Exhibit JJJ50 ‘Ops Platinum.pptx’.   

257
 Firearms had been taken from the two dead police members on 13 August. There had also been 

reports of protestors on the koppie carrying firearms: see consolidated statement of Brig Calitz (Exhibit 

JJJ107), para.55. 

258
 It is unclear whether the failure to provide shields was a planning error or an error of execution. I have 

treated it as a planning error, given that there is no reference to shields in the plan, scant evidence of 

shields used on the day, and the lack of shields appears to have been confirmed in the oral evidence of 

Brig Mkhwanazi, Transcript Day 28 pp 2997-2999. 
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6.5.26 Lt Col Scott’s initial statement says that the “TRT backed up by the NIU and STF 

following behind the POP line would respond proportionately to address the 

threat”259. It is my understanding that the TRT, NIU and STF do not receive training 

in crowd management (although I am told that some members of the NIU have 

historically received such training). More importantly, these units do not carry public 

order ‘less lethal’ equipment and/or did not do so on 16 August. The intelligence 

was that there was a large crowd of people, many of whom were armed with sharp 

edged weapons. Therefore, Lt Col Scott’s statement suggests that if the crowd 

attacked the POP line and they moved away, officers whose only means of 

protection were firearms would confront the crowd.  Accordingly, the only 

contingency if the POP dispersal line did not work was ‘potentially lethal force’, or at 

least, the threat of potentially lethal force. That appears to be acknowledged at 

paragraph 8 of Lt Col Scott’s statement dated 19 November 2012260, where he 

states: 

“During the offensive tactical option of dispersing, isolating smaller groups or 

individuals, disarming and then arresting – a strategy to deploy a defensive 

line to protect the lives of the POP members and to confront belligerent 

armed protestors who needed to be disarmed and who refused to respond to 

the public order policing measures, was to deploy the TRT, NIU and STF to 

approach the armed protestors who could if necessary protect themselves 

and the POP members with sharp ammunition against life threatening 

attacks” (emphasis added). 

 

6.5.27 This was the plan accepted by the JOCCOM at 13:30 on 16 August, apparently in the 

absence of any POP commanders. It was a plan that, in my opinion, carried a high 

risk of the use of potentially lethal force, and therefore the death or serious injury to 

protestors. That view appears to have been shared by Maj Gen Mpembe in his 

                                                           

259
 Witness statement of Lt Col Scott (Exhibit HHH20), para.9. 

260
 Exhibit GGG39. 



 88 

meeting with Mr Zokwana on the evening of 15 August when he warned of 

“bloodshed” if the police were to confront the protestors on the hill261.  

 

6.5.28 Lt Col Scott claims in his consolidated statement that the need to use live 

ammunition was minimised by maintaining a 100m gap between the POP line and 

the TRT support line262. However, this appears to be the first time such a claim is 

made in respect of the Stage 3 dispersion plan. The reference to a 100m gap 

between the POP and TRT lines in Stage 3 does not appear in any of the 

contemporaneous plans, in Exhibit L, Exhibit SS3, or in Lt Col Scott’s initial 

statements. 

 

6.5.29 Looking at the contemporaneous plans, and Exhibit L, it is clear that a 100m gap was 

planned for stages 1 and 2 of the operation. In Exhibit L, slides 72, 138 and 191 

explicitly refer to a 100m gap in stages 1 and 2263. However, there is no evidence, 

prior to Lt Col Scott’s consolidated statement, that it was intended for Stage 3264.  

 

6.5.30 Further, I do not understand the rationale behind the 100m gap if the TRT were 

intended to protect the POP members and carry out the disarmament and arrests265. 

It is difficult to understand how the TRT would be able to afford protection from an 

imminent threat to life from a position 100m behind the POP. Furthermore it is not 

clear how they would be in a position to effect arrests from 100m behind the POP 

either. So even if a 100m gap was intended in the early phases of dispersal, the plan 

                                                           

261
 Exhibit GGG4; confirmed in oral evidence of Maj Gen Mpembe, Transcript Day 127, p.13284. 

262
 See paras 13.13.4, 42.18.2, 42.18.3, 52.14. Maj Gen Mpembe also referred to this 100m gap, for the 

first time, in oral evidence: Transcript Day 106, pp11460 – 11466. 

263
 Exhibit L, slides 72 (stage 1), 138 (Stage 2), and 191 (Stage 2). 

264
 By contrast to the slides referenced above, Exhibit L, slides 181 – 183 contain no reference to a 100m 

gap in Stage 3. Even looking at the Google Earth plans for stages 2 and 3, one sees a significant gap 

between the POP and TRT lines in the Stage 2 plan, but a very small gap  between the POP and TRT lines in 

the Stage 3 plan used to brief section commanders.   

265
 See, for instance, para.8.29 of Lt Col Scott’s consolidated statement (Exhibit HHH20). 
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anticipated a need to close that gap to zero when encirclement and disarmament 

was required.  

 

6.5.31 Seventhly, the SAPS operational plan does not appear to contain any clearly 

articulated contingency plans. There is no record of any thinking about the “what 

ifs?” As set out above, the need for careful contingency planning is vital when a 

situation is fluid and dynamic. Some of the contingencies that ought to have been 

considered include: 

 

a. Use of firearms by protestors. Given there was intelligence suggesting that 

some protestors had firearms, there should have been more careful 

consideration in the plan of how to deal with a situation where firearms 

were used against police. I am aware that two STF snipers were placed on 

top of a Nyala in the barbed wire line to deal with firearms fired from the 

koppie. But it was also foreseeable that firearms might be used against 

police away from the koppie and there appears to have been no careful 

consideration of what to do in that situation, beyond the situation that I 

have already dealt with at 6.5.24 above. In my experience, it is generally not 

sufficient, when firearms can be anticipated in a crowd situation, to leave the 

response to officer discretion acting in self and/or private defence. It is also 

unfair to the officers placed in that situation266.  

 

b. Attack with sharp edged weapons. Given that the operation of 13 August 

had seen protestors attack police, the plan ought to have given explicit 

consideration to a situation where a similar attack occurred. Although Lt Col 

Scott claims to have briefed on this possibility, there is nothing in the 

planning to deal with this event. Although the SAPS claim that their plan was 

“disrupted” by such an attack, thorough operational planning requires the 

consideration of such eventualities. 
                                                           

266
 See further at para.7.5.11 below. 
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c. Protestors or police killed. Again, given the experience of 13 August and 

given the intelligence available it was not unforeseeable that either 

protestors or police might be killed during the operation. There does not 

appear to have been any consideration of what to do in this event. 

 

6.5.32 Finally, it appears that the Stage 3 plan, as briefed orally by Lt Col Scott, ended at the 

“reorganisation action”, after strikers had been dispersed into smaller groups to the 

west, but before those groups had been encircled and disarmed267. Thus, the plan 

did not include any consideration of what should be done if the protestors 

regrouped in koppie 3 (which was foreseeable given that koppie 3 was to the west of 

koppies 1 and 2 and the plan was to disperse the crowd to the west). More 

importantly, the plan left the encirclement and disarmament process entirely to the 

discretion of section commanders. The plan, as set out in Lt Col Scott’s consolidated 

statement, does not appear to have engaged in the practicalities of how exactly POP 

members with no shields, or TRT members only carrying automatic weapons, were 

supposed to encircle and disarm the small groups, some of which were known to be 

armed, and thought to be aggressive and unwilling to hand over their weapons 

peacefully. In essence, the plan was a dispersal plan only, which guided the SAPS up 

to the point of “reorganisation”, but no further. The “encirclement” and 

“disarmament” aspects of the plan appear to have been left almost entirely to the 

discretion of unit commanders, but unit commanders were not asked to prepare, 

nor did they have time to prepare, any detailed written plans on their specific tasks, 

as required by SO262, para.10. 

 

                                                           

267
 See the consolidated statement of Lt Col Scott (Exhibit HHH20), where the description of his briefing of 

the plan for POP members ends at the ‘reorganisation action’ described in 13.14.2. Lt Col Scott also 

appeared to confirm this in oral evidence when he said: “not that Scene 2 was part of the planning 

process, that stopped at the re-organise line for decisions to be made and thereafter what to do” 

Transcript Day 131 p.13871. The supplementary statement of Lt Col Gaffley (not yet exhibited), para.10, 

confirms this.  
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Section 6.6: Briefing 

6.6.1 Effective briefing in an operation of this type is essential.  Officers need to 

understand exactly what is required of them, what they are required to do, what 

they are entitled to do and what they should not do.  There is an old adage in 

planning for operations that ‘if the people on the front line don’t know what the 

strategy is, then there is no strategy’. That adage is reflected in the SAPS document 

‘Crowd management for Platoon Commanders - Briefing and Debriefing’268 which 

notes: “A good briefing is as important as a good plan, because if there is no clarity 

and common understanding during the briefing, the operation is doomed to failure.”  

 

6.6.2 In respect of the operation at Marikana there is a dearth of evidence in respect of 

the briefing that took place for each of the units present. In my Provisional 

Statement, I expressed a view that there appears to have been inadequate briefing 

prior to the operation of 16 August. I am still of that view today, having reviewed all 

of the statements provided by members who were present on the day269, and having 

further reviewed the video and photographic evidence provided to date. 

 

6.6.3 SO262, para.10 requires the Operational Commander to personally brief all 

members in the command structure to “ensure that they communicate the 

objectives clearly to all members and instruct all commanders or section leaders to 

furnish detailed written plans on their specific tasks.” To date the only information 

that the SAPS has provided in respect of planning appears to be the plans created by 

Lt Col Scott.  The SAPS have confirmed that there were no ‘detailed written plans’ in 

relation to specific tasks of the various units. I now recognise that this is likely to be 

because the first time the commanders were briefed on the Stage 3 ‘disperse, 

encircle, disarm’ plan was at 14:30 on 16 August, prior to an operation that was to 

                                                           

268
 Exhibit GGG25. 

269
 Or at least all of those statements contained in the IPID file (A369 – A570), in the index of 204 SAPS 

statements, and provided by those who shot live ammunition at Scenes 1 and 2.  
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commence at 15:30. In those circumstances the absence of detailed written plans 

from section commanders is understandable. 

 

6.6.4 However, their absence is important. The provision of detailed written plans from 

section commanders allows the Overall Commander to confirm that each 

commander has fully understood his or her role in the operation. It is a means to 

ensure that not only has the briefing been given, but also that it is understood. In 

the absence of these plans, there is no way to be sure that a briefing has been 

properly understood.  

 

6.6.5  Lt Col Scott’s briefing to section commanders at around 14:30 on 16 August 2012 

was a briefing from the back of a van during which around 20 commanders crowded 

around Lt Col Scott’s small laptop screen270. That is far from the ideal environment in 

which to conduct a crucial briefing on the execution of a plan that has not been 

briefed in any detail before. Lt Col Scott appears to have shown a single Google 

Earth map and the rest of the briefing was purely oral, apparently very detailed271, 

and the commanders were not provided with any documentation to take away. Due 

to the constraints of time, imposed by the direction of JOCCOM that the operation 

would commence at 15:30, Lt Col Scott was faced with a difficult task. However, as 

the person responsible for delivering the briefing he needed to be sure that the 

information he conveyed was clearly understood by those he briefed. This situation 

once again reinforces the criticism of the decision to move in at 15.30 – a timeframe 

which placed additional and unnecessary pressures on an already difficult situation. 

 

6.6.6 No notes, records, or videos of the briefing given by Lt Col Scott have been provided. 

National Instruction # 2012 Crowd Regulation and Management272 revisits much of 

                                                           

270
 Consolidated statement of Lt Col Scott (Exhibit HHH20), para.13.1. 

271
 Consolidated statement of Lt Col Scott (Exhibit HHH20), para.13.2 – 13.7.3. 

272
 Exhibit GGG22. 
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the information on SO262. In addition it adds that the Overall Commander ‘must’ 

ensure that trained video camera operators are designated to record material of the 

duties performed. In my experience of an event where the police are potentially 

likely to be using higher levels of force, it is best practice to have briefings to officers 

video recorded as an accountability mechanism. However, the SAPS have provided 

no video evidence of any briefing given to units between 14:00 and 15:45 on 16 

August 2012. I am told the SAPS say the briefings were not recorded, despite Maj 

Gen Annandale’s explicit instruction to ensure that video camera operators were 

deployed to record events273.  

 

6.6.7 Given that Lt Col Scott had no comprehensive written plan when he briefed section 

commanders, and given that he provided those commanders with no 

documentation to take away, it is surprising that no evidence has been produced of 

notes used by the various section commanders to brief their own members. If Lt Col 

Scott’s on-the-ground briefing to commanders was cascaded to front line officers 

purely by memory, then it is not surprising that a number of officers employed on 

the same task (e.g. – rolling out the barbed wire274) had different interpretations of 

what they were required to do. 

 

6.6.8 Given that there are no detailed written plans on the specific tasks of each unit, nor 

is there any video evidence or contemporaneous notes of the briefings that were 

given to each unit, it is impossible properly to assess the quality of the briefing that 

was given. I have therefore considered the evidence that is available in the SAPS 

witness statements. From the statements that I have seen, the picture in relation to 

briefings is scant and confusing. None of the statements provide any level of detail 

of a comprehensive and clear briefing of the plan, including risk assessments, 

contingencies and order of deployments. Many of the most junior officers from 
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 Exhibit EE. 

274
 See below at para.6.6.9 
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whom I have seen statements, in other words officers who are likely to be involved 

in the use of force, make no reference to briefing at all275.  

 

6.6.9 In Annexure GW5, I will provide full references to those statements evidencing 

inadequate briefing, but for the moment, I refer to the following as examples: 

a. Statements indicating confusion over the purpose of the barbed wire: 

eg. Col Makhubela276, W/O Kgosana277, Cst Thebeetsile, Cst Njephe. 

 

b. Apparent conflict between Lt Col Scott’s account of the briefing he gave in 

respect of FHA2 members and the account of what Capt Kidd understood 

that briefing to be278.   

 

c. Statements of TRT members at Scene 1 which lack any of the detail 

contained in Lt Col Scott’s account of his briefing on the role of TRT 

members. 

 

d. Statements indicating a misunderstanding of Stage 3 of the operational 

plan  

e.g. Lt Molobye279. 

 

e. Statements identifying a widely ranging number of protestors on the hill, 

indicating a lack of basic background briefing: 

                                                           

275
 I would have expected that in an operation where police used lethal force all officers involved would 

have been required to provide detailed statements addressing, inter alia, the briefing that was received, 

as it is important to understand not only what the commanders of individual units said in a briefing, but 

also what the members of those units understood the briefing to mean. 

276
 Col Makhubela was in command of the barbed wire nyalas. 

277
 W/O Kgosana was in Nyala P1 and was presumably briefed by Brig Calitz. 

278
 Compare para.13.15 of the consolidated statement of Lt Col Scott [Exhibit HHH20) with para.6-7 of the 

statement of Capt Kidd [Exhibit HHH12). 

279
 The role of POP “was to reinforce the advancing teams composed of members of TRT”. 
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e.g. Ntuli, Nkadimeng (10,000); Molobye, Mokganede, Biko (7000); 

Ntshingila (5000) 

 

6.6.10 A further aspect which indicates poor briefing is the roll-out of the barbed wire. Lt 

Col Scott states, at para.9.4.1.3 of his consolidated statement, that the intention was 

for the six Nyala trailers to deploy barbed wire simultaneously. In fact, they 

deployed consecutively, with significant time gaps between deployment, so that it 

took 9 minutes and 30 seconds to deploy the barbed wire behind Nyalas 1 – 4280. 

Although Lt Col Scott explains this as the result of commanders exercising their 

discretion to make changes to the plan281, I cannot think of any tactical advantage in 

changing the planned deployment to the rather haphazard deployment that appears 

to have occurred. I consider it more likely that Nyala teams were confused about 

their role as a consequence of inadequate briefing, as the initial statement of Col 

Makhubela suggests. 
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 See Annexure GW6(b), pp.5-17. 

281
 Consolidated statement of Lt Col Scott (Exhibit HHH20), paras 15 and 16. 
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PART 7: OPERATION OF 16 AUGUST – EXECUTION  

 

Section 7.1: The events at Scenes 1 and 2 – overview 

7.1.1 I have seen a number of statements given to IPID by protestors who survived the 

shooting incidents at Marikana. Their version of events is different to that of the 

SAPS. However, it is not my role to choose which version is correct. Instead, I have 

considered the SAPS evidence on its own merits and reached conclusions on 

whether the strategy, tactics and actions of the police were reasonable and 

proportionate in the circumstances and on the basis of the evidence available. As I 

am not a ballistics expert, I have not commented on any ballistics evidence. 

 

Section 7.2 - Lack of evidence 

7.2.1 As noted at various points above, there is a concerning lack of any video evidence of 

what took place. That is surprising because the SAPS standard operating procedures 

require video evidence to be taken during public order operations.  As noted above, 

Maj Gen Annandale specifically highlighted the requirement to ensure that video 

camera operators were deployed to record events at the 13:30 JOCCOM meeting. 

With the exception of inconclusive footage which was recorded on two officers’ 

mobile phones, and some footage taken from helicopters, there does not appear to 

be any police video evidence of the incidents at Scenes 1 and 2.  

 

7.2.2 As such, in terms of video material, I have relied – in respect of Scene 1 - mostly on 

footage recorded by various media outlets.  From my own experience I am conscious 

of the fact that footage recorded by the media will be limited in terms of its 

perspective and questionable from an evidential point of view as, apart from quality 

issues, it does not have a screen display, which can prove continuity. 

 

7.2.3 In addition to the lack of video evidence available, the statements provided by the 

SAPS are lacking in detail in a number of respects, some of which have already been 

noted. The most significant concern in relation to the statements is the lack of detail 
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that officers have included in relation to their involvement in an incident where so 

many people have been killed.  I have previously stated that this was a dangerous 

and complex operation.  The police faced huge challenges.  However there must be 

a professional responsibility resting on all police officers to provide a detailed and 

truthful account of not only their own actions but what they witnessed others doing 

in order to ensure that justice is properly served.  I am concerned at the number of 

statements from police officers that seem to simply make the point that they were 

on duty that day at Marikana and that they did not fire their weapons282.  Even if 

officers did not use force themselves, they have a responsibility as a witness to give 

an accurate account of what they saw other officers do and in what circumstances. It 

is either disappointing that many officers are failing to provide adequate detail in 

their statements that would help to justify the actions of those officers who did fire 

weapons in close proximity to them, or it is concerning that officers who saw 

weapons fired and did not see a justification for this are failing in their duty before 

the law to record such. 

 

7.2.4 As a consequence of the paucity of evidence available, I am not in a position to 

comment on the detail of exactly what happened at Scenes 1 and 2, but have 

reached prima facie conclusions only on the basis of the evidence available to me. 

 

Section 7.3 - Lack of Command and Control 

7.3.1 From the statements provided by the senior members of the SAPS responsible for 

the operation of 16 August, it seems clear that there was a lack of command and 

control when Stage 3 of the plan was implemented. In reaching this conclusion, I 

have noted the following, in particular:  

 

                                                           

282
 See, as examples, Cst Pooe, Cst Madiba, Cst Sebatjana. Annexure GW5 will reference all similar 

statements. 



 98 

7.3.2 Provincial Commissioner Mbombo.  In my Provisional Statement I made the point 

that Provincial Commissioner Mbombo, who was in overall command283 of the 

operation, stated that having given the direction to the JOC at the meeting at 13:30 

to action Stage 3, she then chose to leave the scene and go to the hospital to visit 

injured officers.  She says she was informed later of “the unfortunate shootings”. 

While her concern for staff is commendable, her decision to leave the Command 

Room and absent herself from the location of the operation is very surprising given 

that she had just given an order to implement an operation which involved the 

confrontation of more than 600 armed officers with a group of what was thought to 

be around 3000 people, who were reported to be heavily armed and likely to resist 

disarmament and arrest.  

 

7.3.3 Although it is not clear in her statement, it appears that Lt Gen Mbombo was, in 

fact, in the JOC during the entire operation284. Given that she was in the JOC when 

the reports of the shooting came through the radio, I do not fully understand why 

she says she “received a report from the JOC of the unfortunate shooting incident”. 

She gives no account of the actions she took during the operation as reports of 

shooting and deaths came through the radio.  

 

7.3.4 Maj Gen Mpembe, the formal Overall Commander, was completely unaware of the 

change to the operational plan to relocate Nyala 6 and to rearrange the shape of the 

barbed wire barrier285. As discussed above, this was a very significant change to the 

plan and ought to have been considered by the Overall Commander.  
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 Not as the ‘Overall Commander’ for the purposes of SO262, but in the sense that she gave the order to 

proceed to Stage 3 (just as she gave the order to disarm the protestors on the 13
th

) and was the most 

senior officer present and whose directions were clearly being followed in respect of the key decisions. 

284
 Statement of Brig Pretorius (not yet exhibited), para.14. 

285
 Maj Gen Mpembe, Transcript Day 124, pp12826-12827. 
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7.3.5 Maj Gen Mpembe then states that he chose to deploy in a helicopter at the critical 

time of the incidents at Scenes 1 and 2, in order ‘to get a view of what was 

happening’. This in itself was not an unreasonable decision, although it does 

contradict the direction at page 3 of National Instruction # of 2012 that he should 

remain in the JOC for the duration of the event.  In his initial statement Maj Gen 

Mpembe states that he was equipped with a hand held radio, but claimed not to 

have heard any report of the shootings at Scene 1 prior to the events at Scene 2286. 

In his oral evidence, he stated that he heard a report of the line of protestors moving 

towards the TRT members, but assumed that the report was wrong and the 

approach was towards the POP members287. He then said he did not know of any 

shootings until the report of two bodies at Scene 2.  

 

7.3.6 I am not in a position to challenge Maj Gen Mpembe’s evidence, but it is deeply 

concerning that, as the Overall Commander, he was unaware of the shooting at 

Scene 1, given that there appears to have been significant radio traffic about the 

shooting:  

a. Capt Loest gave a report of the shootings to the JOC and called for medical 

assistance at Scene 1 immediately after the incident288.  

b. Maj Gen Naidoo heard a report of shootings and a call for medical assistance 

by radio and that is what prompted the movement of vehicles from FHA1 

around three minutes after the shooting289; 

c. Brig Fritz heard over the radio that people were shot, first aid personnel 

were requested to attend to the injured people and the police were trying to 

determine how many were shot290; 
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 Statement of Maj Gen Mpembe (Exhibit GGG12), paras.49-52. 

287
 Maj Gen Mpembe, Transcript Day 106, p.11475. 

288
 Supplementary statement of Capt Loest (Exhibit HHH44), para.8. 

289
 Statement of Maj Gen Naidoo (Exhibit DD), p.4; Consolidated statement of Maj Gen Naidoo (Exhibit 

JJJ108), para.60 – 61. For the timing of the movement of vehicles from FHA1, see Annexure GW6(c): CALS 

analysis - Scene 2 vehicle movement. 
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d. Lt Seloane gave a report on the number of fatally wounded and dead to Brig 

Fritz in Chopper 2291; 

e. W/O Masinya heard the shooting incident through the radio in the JOC292.  

 

7.3.7 Maj Gen Mpembe has conceded that his helicopter flew too high for him to get a 

good view of what was going on on the ground293, despite the fact that the very 

purpose of taking the helicopter was to “get a view of what was happening”.  He 

states that the first time he was aware of possible deaths was when Lt Col Vermaak 

reported that bodies were down and at this point he asked the pilot to return him to 

the JOC so that he could arrange for medical personnel to be at hand294, but the 

video evidence suggests a long delay after hearing of the bodies before the 

helicopter started to return to the JOC295. He states that as Overall Commander he 

could only give direction when asked for it by either JOC or the Operational 

Commander296. None of this accords with what you would expect of the person in 

command of a complex public order operation. In particular, I can find no specific 

direction in the evidence provided by the SAPS which would prevent him from 

exercising the responsibility that is surely inherent in his seniority and in his 

formalised role as the Overall Commander, i.e. to intervene and give orders which 

are likely to provide for an outcome more in line with the stated aims of the SAPS in 

dealing with public order situations than the outcome which prevailed at this event.  

Not to have done so is, in my view, a neglect of duty and the attempt to use this 

rationale for not intervening is an indication of him seeking to shift responsibility. 
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 Supplementary statement of Brig Fritz, Exhibit JJJ72, para.6.2. 

291
 Statement of Lt Seloane (Exhibit HHH45), para.8. 

292
 Statement of W/O Masinya (Exhibit HHH8), p.186, para.12. 

293
Maj Gen Mpembe, Transcript Day 112, pp12065-12066. 

294
 Statement of Maj Gen Mpembe (Exhibit GGG12), para.50. 

295
 Exhibit CC24 – Protea Coin Chopper video. The audio of “two bodies at the back of the second koppie” 

comes at around 12:00. The helicopter then circles continuously for a further 6 minutes before changing 

course to return to the JOC. 

296
 Statement of Maj Gen Mpembe (Exhibit GGG12), para.51. 
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7.3.8 From the evidence available to me, it appears that the Overall Commander left the 

JOC in order to get a view of what was happening, but in fact saw none of the events 

that are critical to this operation, before returning to the JOC in the middle of the 

operation in order to arrange ‘medical personnel’.  Part of the operational plan had 

placed medical personnel in the forward holding areas and one has to question why 

the Overall Commander could not simply direct that they should be brought forward 

by use of his radio. In the UK, the role performed by Maj Gen Mpembe, that of 

‘Tactical Commander’ (Silver), requires that the officer is positioned somewhere 

where he can maintain full control over the operation.  I have performed this role on 

many occasions.  In the critical times of an operation I would have expected that the 

officer in this role be in frequent contact with commanders on the ground ensuring 

that they are given appropriate direction. 

 

7.3.9 Although there may have been difficulties communicating on a single radio channel, 

Maj Gen Mpembe’s written evidence is that he did not even attempt to make radio 

contact because he was waiting for someone to ask for a direction297. He has also 

confirmed that he did not attempt to communicate by cellphone298. I cannot 

understand why an Overall Commander would fail to take command of an operation 

that is obviously going wrong. 

 

7.3.10 Brig Calitz, the Operational Commander who was on the ground and near the 

location of Scene 1 when it occurred, provided an initial statement which does not 

mention a single shot of live ammunition fired by the police299. He made no 

reference to hearing gunfire or exactly where he was or what he saw during the time 
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that the police were shooting at the miners. He gave no detail of the tactical orders 

he gave in the lead-up to the shootings at Scene 1. Moreover, his initial statement 

does not contain any detail of the decision making process that led to the pursuit of 

those who had fled Scene 1 towards koppies 2 and 3. In circumstances where Brig 

Calitz was the Operational Commander, and where the Overall Commander, Maj 

Gen Mpembe, has criticised the failure to stop the operation at Scene 1, this is a 

significant omission. In conjunction with the comments previously made about Brig 

Calitz’s approach to the crowd as a single violent entity, this lack of detail of what 

leadership he was providing on the ground is of concern. 

  

7.3.11 I have now seen Brig Calitz’s consolidated statement, from which the following three 

additional points arise. First, in that statement Brig Calitz provides an account of the 

miners approaching and then attacking the police line at paragraphs 109-114. He 

also includes an account of the orders he gave during this approach, including 

ordering the use of water cannon and the use of other less than lethal tactical 

options. His account is in accordance with the account in Exhibit L, slides 194 – 206. 

However, on the basis of the analyses I have been provided with by my legal 

team300, there are reasons to believe Brig Calitz’s account is mistaken. I do not 

intend to engage in the factual dispute, which will be for the Commission to resolve. 

 

7.3.12 Secondly, Brig Calitz states that he did not know of the use of live ammunition at 

Scene 1301. Whilst I can accept that due to the engine of the Nyala and other 

background noise, this may be so, what is unclear is why he was not informed by 

others of the shooting incident: 

a. Lt Col McIntosh and W/O Nong were in the same Nyala as Brig Calitz (P1) and 

appear to have heard the shooting of live ammunition302. When Brig Calitz 
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 Annexures GW6(a), GW6(b), GW6(d). 
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 Consolidated statement of Brig Calitz (Exhibit JJJ107), para.117. 
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 Statement of Lt Col McIntosh (Exhibit HHH14), para.27; Statement of W/O Nong (not yet exhibited), 

para.21.  
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asked where the TRT were and received no reply, or when he heard radio 

communication of “bodies down”303, it is unclear why Lt Col McIntosh and/or 

W/O Nong failed to inform Brig Calitz that they had heard live ammunition 

fired. 

 

b. Brig Calitz may not have heard the same radio communication heard by Brig 

Fritz – that people were shot, first aid personnel were requested to attend to 

the injured people and the police were trying to determine how many were 

shot304 – but it is difficult to understand why no-one in Nyala P1 heard that 

report. Again, it is unclear why they would not have passed on this vital piece 

of information to the Operational Commander.  

 

c. Brig Calitz states that he wasn’t aware of the shooting at Scene 1 until 16:47, 

when he called Maj Gen Annandale in the JOC305. Given that the JOC appear 

to have been aware of the Scene 1 shooting from around 16:20306, it is 

entirely unclear why the JOC failed to keep the Operational Commander 

informed of what was happening on the ground.  

 

7.3.13 If Brig Calitz was aware of the shooting incident at Scene 1, but continued with the 

dispersal element of the plan instead of calling things to a halt as Maj Gen Mpembe 

suggests he should have307, this was a fundamental error.  

 

7.3.14 Thirdly, Brig Calitz gives an account of his orders and movement after Scene 1 and 

up to Scene 2. Having reviewed the audio of the orders he gave, as captured on the 
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Protea Coin Chopper video308, and having reviewed the movement of his Nyala as 

depicted in Annexure GW6(c), I have a number of concerns to raise: 

 

a. First, the radio communication by Brig Calitz and Lt Col Vermaak after Scene 

1 was confused, difficult to understand, failed to co-ordinate the various 

units, and failed to keep the JOC informed and different units updated with 

“situational awareness”309;  

 

b. Secondly, Brig Calitz appears to have positioned himself around 150m to the 

north of koppie 3 throughout the shooting incidents at that koppie310. While 

his initial movement to that location may have been understandable in order 

to disperse and effect arrests on armed protestors, I cannot understand why 

he remained in that position for so long, particularly in circumstances where: 

i. He was aware of ‘2 bodies’ at the back of koppie 3; 

ii. He is very likely to have heard some of the 295 live rounds fired by 

police at koppie 3; 

iii. He ordered that ‘tac teams’  should ‘engage’ protestors on the 

koppie, ‘under protection’, and therefore recognised that 

engagement at that time was dangerous311; and 

iv. He appears to have made a report of ‘live fire’ on the radio.   

 

In my opinion, Brig Calitz’s position at Scene 2 meant he was unable to 

exercise effective command over the resources under his command (even 

the ones he was aware of). His statement does not address the rationale for 

this decision in circumstances where members under his command were 

firing 295 live rounds at protestors. 
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7.3.15 Leadership in general. Overall, the observations above, in respect of the Provincial 

Commissioner, Overall Commander, and Operational Commander raise very serious 

concerns about the leadership of the operation and the absence of effective 

command and control. 

 

7.3.16 In a review of the training records of the senior leadership at Marikana312, I note that  

aside from Maj Gen Annandale, who had undertaken Crowd Management training in 

2000, none of the other senior command (Provincial Commissioner, Maj Gen 

Mpembe, Maj Gen Naidoo, Brig Calitz, Brig Fritz) had undergone any public order 

policing training since the 1980s. That is clearly a breach of SAPS policy313, but it is 

also very concerning for three reasons. 

 

7.3.17 First, the international approach to, and philosophy around, public order policing 

has changed fundamentally since the 1980s. I am aware that a number of SAPS 

policy documents emphasise this point; they point out the South Africa specific 

changes that have taken place since the 1980s and which have altered the 

framework on which POP policing is based314. In those circumstances, it is 

concerning that the only training in POP policing that many of the senior leadership 

had taken was training in an approach that is likely to be significantly outdated. 

 

7.3.18 Secondly, even if the training received in the 1980s remains valid, that training 

would have been directed at junior officers and/or non-commissioned members and 

undertaken by the officers concerned when they were young in service and junior in 

rank. It is highly unlikely that it would provide assistance in understanding how to 

command and control a major POP operation, which involves the co-ordination of 
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multiple units. In order to reach the level where I was placed in charge of major 

public disorder events, I was required to undergo extensive training in the command 

of such operations. That training involved desk-top planning for multi-phase and 

multi-unit operations as well as simulated deployments under time pressure. I 

undertook a week-long specialist course before I was put in charge of any major 

operation and updated my knowledge and skills regularly, through further training, 

both classroom and practically based.   

 

7.3.19 Thirdly, I understand from my legal team that the SAPS has claimed that although 

many of the senior leadership had no up to date POP training, they were all highly 

experienced in POP operations and that experience is sufficient. I disagree. 

Experience is undoubtedly useful and necessary in order to command a major POP 

operation. However, it is not sufficient. Unless you are properly trained in what is 

considered as best practice, you can never be sure if your experience is still relevant.  

Over time, laws change, tactics change and equipment changes. Professional police 

officers, even highly experienced officers need to refresh their training to ensure 

they remain fit for purpose and contemporary in their knowledge. In the UK context, 

commanders of public order operations must be both occupationally and 

operationally competent. ‘Occupational competence’ requires the completion of a 

set of specific training modules, continuing professional training and development, 

and yearly reaccreditation. ‘Operational competence’ requires not only experience 

in the role, but confirmation by other commanders that the officer’s performance in 

the role was and is in accordance with national standards315. 

 

Section 7.4: Problems with radio equipment 

7.4.1 The SAPS claim they had difficulty communicating via radio because there was only a 

single channel in operation and the air-time was taken up mostly by Brig Calitz and 

Lt Col Vermaak. I have a number of comments in respect of this evidence. 
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7.4.2 First, I do not doubt that these problems were genuine. In my experience of large 

public order operations, problems with radios arise very frequently. In debriefing 

sessions I have led after major public order operations, it is rare not to have some 

feedback about difficulties with the radio. When you operate on a single channel 

without an override button316, it can be difficult to get on to the radio to make a 

transmission. When there are numerous role-players, as in the operation at 

Marikana, the chances of this problem arising increase. But the alternative of using 

two or more channels creates its own problems.  

 

7.4.3 The key point is that this is a foreseeable problem in an operation like the one that 

took place at Marikana. If you do not have an override button on your radio system 

and you have multiple units including at least POP, TRT, NIU, STF, K9, Mounted Unit, 

Water Cannons, Air Wing, it is almost inevitable that there will be a problem 

communicating easily by radio. But that is not an excuse for failing to communicate. 

If you cannot communicate by radio, then alternatives need to be used, including via 

cell phones or in person, if necessary via a third party.  If the failure of the radio 

system was foreseeable then a contingency should have been in place to deal with 

this. Radios might be problematic, but they do not justify a failure to communicate.  

 

7.4.4 Below, at paragraph 7.6.9, I discuss in more detail the radio communication that was 

captured on the Protea Coin Chopper video. For now, it is sufficient to note that at 

no stage does anyone in command – at the JOC, or the Overall Commander, or the 

Operational Commander - appear to recognise that there is congestion on the radio 

and difficulties communicating. In my experience, when the radio was congested 

and urgent commands needed to be given or sought, I would have been inclined to 

make a transmission to ensure that radio space was available: e.g. “Crimson 1 to all 
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call signs - wait out - unless your transmission is absolutely urgent, wait out.” 

Nothing along these lines can be heard in the audio available.  

 

7.4.5 Secondly, problems communicating on a single channel do not excuse a failure to 

report on progress of the operation to the JOC. Paragraph 5.2.9 of the POP policy 

document on crowd management states in terms: “Feedback concerning the 

operation must be continually conveyed to the operational centre.” On that basis, 

there is no reason why those in the JOC should not be fully informed of what is 

happening on the ground. Lt Col Vermaak reported, by radio, the presence of two 

bodies at the back of the second koppie apparently as soon as he saw them. 

Immediately after Scene 1, he had photographed the c.20 bodies lying by the kraal. 

It is inconceivable that he did not report, by radio, the fact that a number of people 

had been shot, their bodies were down, and medical assistance was required. If he 

did not, that failure is grossly negligent given that he was the eyes of the operation 

from the air and he was one of the few people with ongoing access to the radio317.    

 

7.4.6 Finally, the audio of the Protea Coin Chopper video318 suggests that, in the period 

16:02 – 16:18, at least five SAPS members other than Lt Col Vermaak and Brig Calitz 

were able to speak on the radio. While it may have been difficult for others to 

communicate by radio, it was clearly not impossible.  

 

Section 7.5: The events at Scene 1 

7.5.1 Because of the lack of detail in the evidence available, I have limited my criticisms of 

the events at Scene 1 to short headline criticisms only.  

 

7.5.2 First, and as discussed above, I do not believe that there was a clear, or sufficient, 

rationale for the decision to implement Stage 3 of the plan at the time it was 
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implemented. All the information available to the police indicated that a proactive 

tactical operation against the strikers would be likely to lead to conflict. Accordingly, 

the decision to proceed to Stage 3 was taken in the knowledge that the 

implementation of Stage 3 was likely to i) put the police at risk of violence from the 

crowd, and ii) require the use of significant force to effect the disarmament and 

arrest operation.  

 

7.5.3 In circumstances where there was no urgent need to implement Stage 3, I consider 

that it was a fundamental error to do so.  SO262 states that “the use of force must 

be avoided at all costs”. If force is unavoidable, then “the purpose of offensive 

actions are to de-escalate conflict with the minimum force”319. The decision to 

implement Stage 3 was not a decision to avoid the use of force at all costs. 

Moreover, implementing a plan which required the forcible disarmament and arrest 

of potentially hundreds of people within a crowd of thousands, when that crowd 

was thought to include large numbers of people prepared to fight and resist the 

police, was not an action intended to de-escalate conflict with the minimum force.   

 

7.5.4 The key issue is that the decision to implement Stage 3 at the time chosen appears 

unjustified by the situation on the ground, carried significant risks and was likely to 

escalate, rather than de-escalate conflict. I think this was a fundamental error.   

 

7.5.5 Secondly, the SAPS failed to adequately warn the crowd before commencing Stage 3 

of the plan. That plan required a verbal warning to be given to the protestors to 

disperse prior to the implementation of Stage 3 of the operation. That is entirely in 

accordance with the “no surprises” principle of public order policing that I have 

consistently used in my experience of policing potentially violent protest. The reason 

for this principle is that, as noted above, a key determining factor of crowd 

behaviour in a public order situation are the actions of the police. An action by 
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police is likely to provoke a reaction by members of a crowd and for that reason it is 

important to keep a crowd fully informed of police intentions and warn of police 

actions before they are taken. The failure to give a warning to the crowd before 

rolling out the razor wire, and the failure to explain the purpose of the razor wire320, 

may well have caused fear and confusion amongst the crowd. Given the presence of 

loudhailers and the time available to produce signage or printed notices to explain 

the actions, I do not understand why the SAPS failed to give such a warning. The 

suggestion that a warning was not required because the razor wire was a 

“defensive” action is illogical.  By failing to communicate the purpose of this action, 

the police left it for the crowd to interpret.  

 

7.5.6 Thirdly, the choreography of the implementation of Stage 3 of the plan was 

shambolic.  Lt Col Scott claims that the intention was for the barbed wire to be 

rolled out simultaneously by all six Nyalas321. In fact, it was rolled out consecutively, 

with large gaps between each Nyala moving. In total, it took 9 minutes and 30 

seconds to roll out the barbed wire behind Nyalas 1 – 4322. In my experience of 

crowd behaviour, an action by police provokes a reaction by the crowd. It is entirely 

unsurprising that the crowd moved off the koppie during these 9.5 minutes, but it 

appears that the SAPS did not anticipate their move. Moreover, the roll-out of the 

barbed wire followed very shortly after the end of Mr Mathunjwa’s plea for 

protestors to leave the koppie; it is unsurprising that some members of the crowd 

would be moving away from the koppie after the conclusion of his speech. 
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7.5.7 Fourthly, as explained above, unless the POP, TRT, NIU, STF and Nyalas were 

deployed to the north west of the kraal at the same time as, or prior to, the rolling 

out of the barbed wire, then the shape of the line of Nyalas and then the shape of 

the barbed wire acted as an invitation to the crowd to move towards Nkaneng, 

rather than a deterrent. During the first eight minutes of the roll-out of the barbed 

wire, the relevant units made no attempts to move into position to the north of the 

koppie and, unsurprisingly, members of the crowd proceeded to disperse, including 

down the path towards Nkaneng.  The various Nyalas did not move to the north of 

the kraal until Nyalas 1 – 4 had completed the roll-out of the barbed-wire, and the 

lead group of protestors were already moving around the kraal themselves323. 

 

7.5.8 Fifthly, the use of water cannon prior to Scene 1 was very limited. In particular, it is 

clear that water cannons were not used until seconds before the shooting incident 

at Scene 1 and do not – at any stage prior to the shooting incident - appear to have 

sprayed water towards the core protestor group who were fired upon324.  

 

7.5.9 The delay in using water cannon at Scene 1 may have been contrary to orders given 

by Brig Calitz, who states that he ordered their use well before the shooting 

incident325. None of the statements provided – by the water cannon operators or 

otherwise – explain this delay326. I have seen a statement explaining that the drivers 

of one of the water cannons had been provided no more than two hours training, 

and that training had been provided some two years prior to the Marikana 
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references to statements. 



 112 

incident327. If that is correct, then placing those members in charge of one of only 

two water cannons on the scene was clearly an error.   

 

7.5.10 Sixthly, although there is evidence that there was a genuine threat posed to the 

police at Scene 1, particularly by the individual who was firing a handgun but also 

potentially from those carrying pangas and spears, the level of response from the 

SAPS was excessive and reckless. I reach that conclusion on the basis of the 

following evidence: 

a. On the SAPS’s own case, 327 rounds of live ammunition were fired over the 

course of eight seconds328. That is a huge number of rounds fired over a long 

period of time. Prima facie, that constitutes a disproportionate response to 

the perceived threat;   

 

b. In Exhibit UU2 (1 – 3), one can see the bodies of several protestors lying a 

considerable distance (I would estimate more than 50m) from the shooting 

incident, on the other side of the kraal. It is unclear how and why these 

people were shot but they could not have been a part of the crowd that the 

police claim was attacking them and I have not seen any other evidence from 

the police suggesting that individuals were shot with live ammunition in that 

location. If they were shot by ‘stray’ bullets from the shooting incident at 

Scene 1, then that supports my view that the shooting was reckless.   

 

c. In the Reuters footage of the shooting incident329:  

i. It appears that, after the initial burst of fire, a large number of shots 

continued to be fired into what was essentially a dust cloud without 

sight of any specific target. This was reckless and cannot be justified; 
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ii. One officer, who I am told is Captain Loest, can be seen near the 

front of the TRT line, but is not shooting his weapon when he comes 

into frame (he confirms in his statement that he did not fire any 

shots at all)330. He can be seen waving his hands and shouting 

“ceasefire!” a number of times. Despite his calls for ceasefire, officers 

further back in the line continue to fire for several seconds after his 

call. The call for ceasefire must represent a considered judgement 

that further firing is unjustified, but further shots continue 

nonetheless. 

 

d. On the basis of the evidence of Katherine Scott, it appears that the shooting 

did not cease after eight seconds, as claimed by the SAPS, but continued for 

(at least) 1 minute and 14 seconds after the start of the volley of fire, and 1 

minute and 6 seconds beyond the first call for cease-fire. I have not seen a 

single statement which claims that there was a continuing threat beyond the 

initial “charge” of protestors, nor have I seen any statements claiming that 

any warning shots were fired after the eight second volley as a warning to 

any remaining protestors. It is not clear from the evidence as to what the 

justification for this continued use of firearms was. 

 

e. A number of officers have made statements indicating that their weapons 

may have been on automatic fire331. I can think of no situation where the use 

of automatic weapons would be necessary or appropriate in a crowd control 

situation. Given the principle of using potentially lethal force only in 

circumstances where it is absolutely necessary, it is normal policing 

procedure to fire ‘only aimed shots’. Some of the officers who have given 

statements indicating that their weapons may have been firing in automatic 
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mode have given those statements to explain why their initial statements 

under-counted the number of shots fired. It is difficult to understand how 

those members can justify each shot fired as necessary and proportionate, 

when they did not know how many shots were fired in the first place.  

 

f. The statements made by some officers leaves significant doubt over the 

proportionality of their actions. Annexure GW5 will provide detailed 

reference to the statements which cause particular concerns. For now, I 

refer to the following: 

i. Shooters for whom no statements have been provided which set 

out the circumstances in which shots were fired and the 

justification for those shots: 

eg Cst Sekgweleya, Cst Rasego, Cst Kungoane. 

 

ii. Statements in which members who shot cannot account for all 

shots fired: 

eg Cst Nkwe, Cst Mokhobo, Cst Kunene, Cst Madlopho, Cst 

Modisakeng. 

 

iii. Statements in which members who shot do not identify any specific 

target, but instead admit merely to shooting, or shooting at ‘the 

crowd’, ‘the mob’ or similar:  

eg. majority of statements. 

 

iv. Wholly inconsistent first and second statements: 

eg. Cst Majombozi. 

 

v. Statements which provide inadequate explanation for what 

appears to be an excessive number of rounds fired: 

eg. Cst Molatowagae, Cst Hlongwane. 
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7.5.11 Finally, however, the decision to send a baseline of c.60 TRT members all armed 

with R5 rifles to confront the group of protestors is a decision that I simply cannot 

understand, especially in the context of the SO262 requirement ‘to avoid the use of 

force at all costs’ and the internationally accepted maxim that lethal force be used 

only when absolutely necessary. I have experience of commanding public order 

operations where intelligence has indicated that there may be protestors with 

firearms or explosive devices on the scene.  In planning for such eventualities I have 

had cause to deploy officers who are equipped with firearms in order to provide 

protection from a ballistic threat. Typically this has involved deploying specialist 

firearms teams at either end of a public order shield line (with officers making use of 

the protection afforded by armoured vehicles and ballistic shields if necessary) and, 

depending on the topography, situating officers who are trained as snipers.  In 

circumstances where the officers are faced with a threat to life, emanating from 

firearms or explosive devices, the specialist firearms officers are trained to engage 

an identified target in order to neutralise the threat.  Through scenario-based 

training and intelligence-led planning, which will include the firearms teams 

examining potential arcs of fire, and working out in advance their specific areas of 

responsibility, the potential for the use of lethal force will be minimised. 

 

7.5.12 This is in stark contrast to an operation that was planned so that a large crowd of 

people would very likely be confronted by not one, but two consecutive lines of 

police officers, with the front line made up of c.60 members armed with lethal 

weapons, each of whom had discretion to fire live ammunition whenever an 

imminent threat was perceived.  The decision to configure the tactical units in a 

‘baseline’ walking towards the protestors in my view represents a reckless attitude 

with regards to the potential for the use of lethal force and indeed the duty of care 

in respect of the safety of the officers. This configuration that the SAPS implemented 

may explain why more than 300 live rounds were fired and why the “funnel” of fire 

indicated on slide 209 of Exhibit L is so wide. 
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Section 7.6: The events at Scene 2 

7.6.1 There is very little clarity in respect of what happened at Scene 2 and the evidence I 

have seen does not provide a clear picture of which officers were firing and what 

their justification was for doing so. Accordingly, I am limited in the extent to which I 

can assess the SAPS actions at that scene and will limit my observations to those 

elements of the SAPS actions which can be conclusively established. I make the 

following criticisms of the police action at Scene 2. 

 

7.6.2 First, the decision to proceed with Stage 3 of the plan after the shooting dead of 16 

people was incomprehensible and negligent. There should have been a contingency 

plan to deal with a situation where the plan had gone wrong and people had been 

killed, but no such contingency appears to have existed. Nonetheless, senior officers 

on the ground should have reacted to the circumstances as they occurred. With 16 

protestors dead, and others perceived to be a threat dispersed to the open land to 

the west, the operation should have been immediately paused; there should have 

been a regrouping of the SAPS units, and a process of rethinking and replanning 

before taking any further action.  

 

7.6.3 The overarching objective in policing is the protection of life, including the lives of 

police, protestors, and others. Even on the basis of pure self-defence, the police 

should have paused. If they genuinely believed the protestors to be intending to 

cause serious violence, why rush headlong into a possible ambush situation, with 

allegedly violent and armed protestors on higher ground at koppies 2 and/or 3?  

 

7.6.4 Secondly, having proceeded with the plan to encircle, disarm and arrest those 

protestors who had fled to koppies 2 and 3, the decision to do so using an NIU 

‘baseline’ was irresponsible for two reasons. First, if the police believed that the 

protestors were violent, armed, and would resist arrest, then faced with that 

resistance, the NIU was armed only with live ammunition to ensure compliance. 

Secondly, if it were true that the protestors on koppies 2 and 3 were violent and 

armed with firearms, the baseline formed by the NIU created a large target for the 
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protestors to fire at, placing the NIU members at undue risk332. In my view, it would 

have been better to try to contain the crowd within the koppies by surrounding 

them from a safe distance and then negotiating. If it was not considered safe to 

enter the koppie because there was a risk of attack, then the decision to send 

members into the koppie to make arrests placed those members at unreasonable 

risk and carried huge risks of the need to use lethal force. Alternatively, if it was 

considered safe to enter the koppie to encircle and arrest the protestors, it would 

have been far preferable to utilise POP members with less lethal tactical options or 

dogs in the first instance to do so.  

 

7.6.5 Thirdly, the operational plan does not appear to have included any specific plan for 

how to deal with the protestors if they retreated into koppie 3. The plan was to 

disperse the crowd to the west. Koppie 3 was to the west of koppies 1 and 2 and so 

it should have been foreseen that protestors may well seek refuge in the rocks and 

bushes of koppie 3. Maj Gen Mpembe’s evidence was that the SAPS did foresee that 

the protestors might regroup in koppie 3333, so the absence of any plan for what to 

do in that event is puzzling.  

 

7.6.6 Fourthly, the SAPS tactics appear to have been to try to encourage the protestors to 

come down from koppie 3 and to come out into the open. For this purpose they 

used, inter alia, water cannons. However, slide 235 of Exhibit L shows that the water 

cannon is likely to have had the opposite effect. Rather than “flushing out” the 

protestors, it is likely to have encouraged them to climb to higher ground, where the 

water cannon could not reach them.   

 

                                                           

332
 Exhibit L, slides 223, 242. The same can be said of the direction for the TRT members to walk in a 

“straight line” towards the hill (statement of Capt Kidd – Exhibit HHH12 - para.7).   

333
 Maj Gen Mpembe; Transcript Day 125, p.12976. 
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7.6.7 Fifthly, only 30 rubber rounds were fired at the protestors at Scene 2, compared to 

295 rounds of live ammunition334. It appears that, at the very most, 14 rounds of live 

ammunition were fired at police at Scene 2335. Those numbers suggest that there 

was a significant shortage of less lethal weaponry available to the SAPS at Scene 2, 

and/or an over-reliance on those units who only possessed live ammunition. 

Further, the number of live rounds fired appears disproportionate to the threat 

encountered.  

  

7.6.8 Sixthly, Maj Gen Mpembe has confirmed that there was no-one coordinating the 

actions of the various units at Scene 2336. That accords with the absence of any clear 

co-ordinating instructions audible on the Protea Coin Chopper video337, and the 

location of the Overall Commander around 150m to the north of koppie 3 

throughout the duration of the shooting at Scene 2338. Further, Major Gen 

Mpembe’s evidence was that both FHA1 and FHA2 members attended the scene 

without any order to do so, and that Brig Calitz was unaware that they were present 

at, and firing from, the southern and western sides of the koppie339.  When five units 

surround a small hill from five different directions, co-ordination of those units is 

vital. 

 

7.6.9 Since submitting my Provisional Statement, I have listened to the audio of the 

Protea Coin Chopper video more closely, and read the relevant transcript340. I am 

struck by the vague and confusing nature of the directions given. Notably: 

                                                           

334
 Exhibit FFF8, FFF35 – Discharge 16 August 2012 – corrected version. 

335
 Exhibit L, slide 264. 

336
 Maj Gen Mpembe; Transcript Day 125, pp12964. 

337
 Exhibit CC22. 

338
 See above at para 7.3.14(b)  

339
 Maj Gen Mpembe; Transcript Day 125, pp12964-12979. 

340
 Exhibit GGG35. 
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a. There is a distinct lack of call-signs used in the communication. Mostly, 

directions are given to vehicles described as “the water cannon at the back”, 

or “that Nyala on the corner” or a variant of that sort. In my experience, this 

approach causes huge problems. First, those who are being spoken to do not 

necessarily know they are the target of the communication. Secondly, those 

who are spoken to do not necessarily know who is speaking to them. But 

most importantly, none of the other participants who are listening to the 

radio have any idea of what is going on. If call signs are used, then everyone 

listening to the radio will know that, for instance, “papa 7” is moving 

alongside “W2” and entering the koppie.  

 

b. At key points during the operation, there is a lack of clarity and lack of 

leadership in the communication. For instance: 

i. At 11:20 in the video, Lt Col Vermaak says: “Alright guys, you’ve got 

them in the middle… They’re going to break through, they’re going to 

try to break through”. But there is no indication of where “they” are 

going to break through and which units should be alert. If, which 

appears to be the case, those who were trying to break through were 

those who had been pushed to the west by the water cannons, some 

communication of that would have been helpful: “Chopper 1 to all 

call signs - W1 and W2 are pushing people to the west: they may try 

to break through.” 

 

ii. At 14:45 in the video, Brig Calitz is heard saying “live fire”. It appears 

to be a report of live fire rather than an order. I would have expected 

that such a report of live fire in an operation would have immediately 

been followed by asking, “All call signs, take hard cover where 

possible” and then questions to clarify: “did any call sign see where 

exactly the shooting came from? Are you able to see the gunman?” 

This is in order to be able to provide for the protection of officers.  

But the radio communication moves swiftly on to directing canters.   
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c. There is almost no communication providing “situational awareness”, as was 

expected of Lt Col Vermaak341. The kinds of communication that might have 

been expected would have been: “All call signs, be aware that C3 forces342 

are approaching the koppie from the west”; “All call signs, be aware that 

C2343 members are now approaching the south of the koppie”; “All call signs, 

be aware that C6344 members are entering the koppie on foot from the east”.   

 

7.6.10 Heard as a whole, the available audio of the communication made by radio confirms 

the lack of command and control at Scene 2 and, in part, explains the confusion that 

appears in many of the statements of officers who were present at Scene 2345.  

 

7.6.11 Seventhly, by surrounding the koppie and firing live ammunition from a number of 

sides, the SAPS created a dangerous environment for all who were on the koppie, 

including the officers themselves. Lt Col Gaffley ordered his STF members to fall 

back from the koppie and seek cover behind armoured vehicles because, “it was 

clear that the police [were] firing from different directions and members could be 

caught in cross-fire”346. If it was dangerous for the STF members to be on the koppie, 

it was likely to be dangerous for all protestors on the koppie, whether hostile to 

police or not. I noted this in my Provisional Statement, prior to the statements of Mr 

de Rover, which confirm his belief that at least nine people shot at Scene 2 were 

shot by “incidental” fire. I do not know how he has reached his conclusions.  

 

                                                           

341
 Exhibit L, slide 147. 

342
 FHA2 members – see Exhibit L, slide 144. 

343
 FHA1 members – see Exhibit L, slide 142. 

344
 NIU members – see Exhibit L, slide 141. 

345
 See below at para 7.6.12. 

346
 Statement of Lt Col Gaffley (Exhibit FFF10), para.13. 
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7.6.12 Finally, although the statements of members present at Scene 2 are often 

inadequate and frequently contradictory, Annexure GW5 will provide detailed 

reference to the statements which cause particular concern. For now, the following 

statements are provided as examples:  

a. Statements suggesting dangerous cross-fire from un-coordinated units: 

e.g. Lt Col Gaffley, Lt Col Nkebe, Cst Magodi. 

 

b. Statements alleging a command for live ammunition fire: 

e.g. Sgt Vana, Cst Motsemme. 

  

c. Statements suggesting weapons were on automatic fire:  

e.g. Cst Ngawleni347. 

 

d. Statements suggesting reckless fire at no clear target: 

e.g. Cst Dintwe, Cst Kwele, Sgt Molonganyane, Cst Mutsi, Cst Sefanyetso. 

 

e. Statements evidencing shots fired at protestors with no clear justification:  

e.g. W/O Myburgh, Capt Harmse. 

  

                                                           

347
 See para.7.5.10(e) above. In his statements, Cst Ngwaleni has accounted for only 5 of 25 rounds fired. 
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SECTION 8: FIRST AID ATTENTION FOR THE WOUNDED 

 

8.1.1 My legal team has informed me that, in the aftermath of the shooting incident at 

Scene 1, there was no medical attention provided to the wounded for nearly one 

hour. I was also told that there was a substantial delay in providing medical 

attention to the wounded at Scene 2. In ETV footage I have seen from Scene 1, SAPS 

members are grouped around the dead and wounded and do not appear to provide 

any assistance at all to the wounded over a very long period348. 

 

8.1.2 I am told that the SAPS claim there were good reasons for the delay in providing 

expert medical attention at both scenes and I do not intend to engage in that 

evidence. However, what I cannot understand is why the SAPS members present on 

the scene did not at least attempt to administer first-aid themselves, pending the 

arrival of the medical teams. 

 

8.1.3 In the PSNI, all officers are trained in basic first-aid. Specialist firearms officers 

receive additional training in administering first-aid for those with bullet wounds. 

This is done on the principle that if you provide an officer with a firearm, you 

increase the likelihood that gunshot injuries might arise, therefore to mitigate this 

the police should provide those officers with the basic first-aid skills to assist any 

person that they have been forced to shoot with that firearm. Footage from the 

recent high-profile murder of a soldier in Woolwich, London is instructive349. 

Firearms officers are seen shooting both suspects but, within a matter of seconds, 

those same officers provide urgent first-aid attention to those suspects and, by 

doing so, may have saved both of their lives350.  

                                                           

348
 Not yet exhibited. 

349
 http://www.buzzfeed.com/gavon/intense-new-videos-of-woolwich-attackers-being-shot-by-polic  

350
 Similarly, footage taken by Capt Ryland shows Lt Col McIntosh apparently providing immediate first aid 

to what I am told is Body C near scene 2. However, there is no evidence of such immediate first aid being 

provided at scene 1. 

http://www.buzzfeed.com/gavon/intense-new-videos-of-woolwich-attackers-being-shot-by-polic


 123 

 

8.1.4 The contrast with the footage from Scene 1 at Marikana is striking. There, 52 officers 

shot firearms at a crowd of protestors. They proceeded (not unreasonably) to 

disarm the wounded protestors, but then appear to have left them unattended for 

nearly an hour before medical attention arrived. It will be a matter for medical 

experts to deduce whether any of the dead might have been saved with immediate 

first-aid. 

 

8.1.5 In planning an operation where there is a high likelihood of the use of force, it is a 

matter of good practice and recognised as in compliance with human rights 

standards, that adequate first aid arrangements should be factored into the plan.  I 

am told by my legal team that the training records of those who were within the TRT 

line at Scene 1 show only two have records of any such training351. If the training 

records provided to the SAHRC are complete, and this conclusion is correct, then 

this is a significant omission and one which, if not addressed, is bound to lead to 

more avoidable deaths.     

 

  

                                                           

351
 Cst PJ Tabang and Sgt BS Browning. 
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SECTION 9: EXPERT EVIDENCE OF CEES DE ROVER 

 

9.1.1 I have reviewed the two statements provided on behalf of the SAPS by Mr Cees de 

Rover. My legal team consulted with me extensively to produce a document setting 

out my points of agreement and disagreement with his evidence, and setting out 

points on which clarification was sought. I approved that document in early June 

2013, but have amended it to make reference to this final statement. I have 

attached it at Annexure GW4(c) and I do not intend to add to it here.   

 

9.1.2 On 7 September 2013, the SAPS legal team posed a number of questions of me, on 

instruction by Mr de Rover. I have attached those questions as Annexure GW4(d) 

and my responses at Annexure GW4(e).  
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SECTION 10: CONCLUSIONS 

 

10.1.1 I have set out above my conclusions on the matters which I consider relevant to the 

failure of the policing operation at Marikana between 13 – 16 August 2012. In 

summary, I have concluded that: 

 

a. The policy framework for public order policing in South Africa is, on the 

whole, adequate and is unlikely to have contributed to the failure of the 

operation at Marikana. Instead, it was the implementation of (or failure to 

implement) that policy which can be blamed for the large number of deaths 

caused by police. 

 

b. In terms of planning the operation: 

i. The intelligence was inadequate and occasionally inaccurate; 

ii. The overall strategy was not clearly defined; 

iii. The risk assessment process was inadequate; 

iv. The officer chosen to write the plan was not a public order 

commander; 

v. There was no comprehensive written operational plan for Stage 3, as 

required by SO262;  

vi. The dynamic plan for the Stage 3 ‘disperse, encircle and disarm’ 

operation, as described to the JOCCOM by Lt Col Scott, contained 

fundamental tactical errors which significantly increased the risk of 

violent confrontation, and increased the likelihood of the use of live 

ammunition;  

vii. There was no adequate challenge process for senior officers to 

question and amend the plan (or at least there was no adequate 

challenge made to the plan); 

viii. The only opportunity for the JOCCOM to challenge the Stage 3 was 

during a meeting with no POP commanders present; 
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ix. There were no written contingency plans; and 

x. The plan to engage, disarm and arrest the crowd in circumstances 

where conflict was likely was contrary to SAPS standing orders 

regarding ‘avoiding the use of force at all costs’.  

 

c. In terms of the briefing provided to individual units, there is evidence of 

clearly inadequate briefing. 

 

d. In terms of the execution of the plan, 

i. The decision to implement Stage 3, taken some time before 13:00 on 

16 August, was an error, as there was no adequate rationale for 

escalating the operation at that stage; 

ii. Communication of police intentions to the crowd was poor; 

iii. The use of force was disproportionate to the threat and the firing of 

weapons was at times reckless; 

iv. The failure to halt the operation following the shootings at Scene 1 

was negligent; 

v. Tactical decisions at Scene 2 were poor; and 

vi. Leadership, and command and control of resources was poor to non-

existent. 

 

e. The police response to the incidents demonstrates a lack of accountability 

and an unwillingness to take responsibility for the events. The case 

presented to the Commission of Inquiry continues to contain significant 

evidential gaps, which either indicates seriously inadequate record-keeping, 

or a police service that is not acting in a spirit of full and frank disclosure.   

 

f. In terms of outcome of the police actions,  the operation failed in relation to 

both the general SAPS Policy on Policing Events (SO262- previously quoted) 

and the strategic intentions for this particular operation- namely: 

“1. SAPS will enter into dialogue with the protesters – giving an 
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