
 

 

 

 

THE MARIKANA COMMISSION OF INQUIRY 

For attention:  Judge Farlam (Chairperson) 

   Advocate Hemraj SC 

   Advocate Tokota SC 

 

C/O: The Secreteriat of the Marikana Commission 

 Per email: PhSetati@justice.gov.za 

19 August 2014 

Dear Chairperson and Commissioners,  

 

PHASE TWO SUBMISSIONS BY THE SOUTH AFRICAN HUMAN RIGHTS 

COMMISSION (SAHRC)  

 

1. The above matter refers.  

 

2. Enclosed are three submissions commissioned by the SAHRC under Phase Two of 

the Marikana Commission of Inquiry (Marikana Commission). These are: 

 

2.1 An expert submission by Susanne Brandt on The Problems of the Social and 

Labour Plan ‘System’ within the Mining Sector in South Africa; 

2.2 A (limited) qualitative and quantitative assessment of Lonmin’s Social and 

Labour Plan(s); and 

2.3 A submission on the legal framework for corporate accountability. 

 

Limited discovery provided before 31 July 2014 

 

3. The SAHRC has repeatedly stated its commitment to assisting the Commission in its 

investigation into the long-term systemic causes of the conflict at Marikana and the 

importance thereof. The SAHRC has further warned against the prioritization of Phase 
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One over Phase Two. In an attempt to assist the Marikana Commission, the SAHRC 

requested discovery from Lonmin Plc., the Department of Mineral Resources (DMR), 

the Madibeng and Rustenburg Local Municipalities and the Bapo Ba Mogale. Initial 

discovery requests were made in January 2013, with subsequent requests in April and 

May 2014. 

 

4. When limited discovery was forthcoming, we requested the intervention of the 

Commission in respect of all outstanding discovery requests. Again, on 9 July 2014, 

we addressed similar correspondence to the Commission and warned, based on the 

timeframes, of the inability to assist the Commission in a comprehensive and / or 

meaningful way, without imminent discovery. No discovery was forthcoming. 

 

5. On 31 July 2014, and 4 August 2014, we were provided with some of the discovery we 

had previously requested from Lonmin and the DMR. However, with only eight weeks 

remaining until the end of the Commission’s hearings, and six weeks until closing 

argument (at that time), we were unable to undertake our intended scope of work and 

analysis on Phase Two. Such an analysis is impossible in the current timeframe. In 

any event, we are still not in possession of many of the documents requested in our 

discovery requests, from Lonmin, and required for the analysis. 

 

6. Therefore in these circumstances and based on the very limited discovery available, 

we submit a limited assessment of Lonmin’s Social and Labour Plans. Furthermore, 

based on the complete lack of discovery relevant to an assessment of Lonmin’s 

compliance within the framework of business and human rights, we have included a 

submission on the legal framework of corporate accountability without any assessment 

of Lonmin’s compliance thereof. 

 

7. We hope that these two limited analyses will be of assistance to the Commission in its 

further work on these important issues. 

 

Sincerely yours, 

 

 

Kathleen Hardy 

Attorney: Centre for Applied Legal Studies 

 

CC: ALL PARTIES BEFORE THE MARIKANA COMMISSION  


