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This document was compiled by the legal team for the SAHRC on request by the Chair of the 

Marikana Commission of Inquiry and in consultation with Mr White to provide Mr White’s 

complete response to the two statements of Mr de Rover.   
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SECTION A: POINTS OF AGREEMENT 

 

Set out below are those elements of Mr de Rover’s statement that are agreed by Mr 

White, with paragraph references to Mr de Rover’s statements (Statement 1 = S1; 

Statement 2 = S2). Clarifications or comments from Mr White are made in italics.  

 

(1) Principles of international law enforcement (S1: paras 7 – 27)  

 

(2) The application of the “reasonable officer test” and the need to avoid unreasonable 

hindsight (S1: para.33, 34)  

 

(3) The decision to proceed to scene 2 after the shooting at scene 1 was a breach of SAPS 

doctrine and good crowd management practice (S1: para.81)  

 

(4) 5.56 calibre ammunition should not be used in crowd management situations (S1: 

paras 87 - 90).  

o Although Mr White is not a firearms expert, he can agree this as an obvious 

truth. 

 

(5) Police should be well trained in the use of force and clear accountability mechanisms 

should be applied where lethal force is used (S2: paras 13 – 15)  

 

(6) Discussion, mediation, persuasion, negotiation and conflict resolution are the best 

weapons for police (S2: para.16)  

 

(7) It is clear that the barbed wire fence deployed on the afternoon of 16.08.12 was not 

intended to encircle or trap the crowd (S2: para.30-31).  

o However, in the absence of a clear explanation or warning of its purpose, Mr 

White will say that the protestors may well have had a reasonable belief that 

this is what was intended, and some of the statements of SAPS members 

suggest that they may have thought themselves that this is what was intended. 

 

(8) It is wrong to say that SAPS had a relatively simple task as it only had to contend in the 

end with a group of 300 to 400 individuals bent on confrontation with the police (S2: 

para.32).  

o Mr White considers that disarming a group of 300 to 400 individuals bent on 

confrontation with the police would be complex and dangerous. The point of 

criticism is not that it would have been easy to contend with the group of 300 

to 400, but that, if the group of 300 – 400 were identified as the key problem, 

then there should have been a specific plan to deal with that smaller group 

within the crowd of 3000, precisely because they posed a significant risk.   
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(9) There appears to have been significant levels of confusion and disorganization in SAPS 

immediately following scene 1 (S2: para.34)  

o Additionally, Mr White will say that the statements of SAPS members and the 

evidence generally suggest a great degree of confusion and disorganisation 

prior to the incident at scene 1 as well.  
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SECTION B: POINTS OF DISAGREEMENT 

 

Set out below are those elements of Mr de Rover’s statement which Mr White clearly 

disputes. The assertions by Mr de Rover are set out with paragraph references to the 

relevant parts of his statements. The summary reasons for Mr White’s disagreement are 

set out in italics. 

 

(1) The SAPS implemented the operation in accordance with SOPs (S1: para.44).  

o There were a number of breaches of SOs, as identified in Mr White’s Final 

Statement.  

 

(2) SAPS placed great faith in formal and informal meetings and took the pledges and 

promises made by parties as to the voluntary disarmament of the protestors 

seriously and trusted their sincerity. Much of the SAPS operational planning, 

deployment and briefing strategies were based on voluntary disarmament taking 

place. A confrontation with c.300 people was not genuinely anticipated until the 

afternoon of 16.08.12 (S1: paras 45, 49 - 51). 

o Mr de Rover has not referenced the evidence on which he relies, which makes it 

difficult to challenge his view. However, the evidence available does not 

provide unequivocal (or even strong) support for Mr de Rover’s assertion. Mr 

White does not dispute that the SAPS engaged in negotiations in good faith 

and sought voluntary disarmament as the desired outcome. However, the 

evidence suggests that the SAPS planned on the basis that there would not be 

voluntary disarmament. Mr White will say that there is no clear evidence in the 

SAPS planning that voluntary disarmament was expected, rather than merely 

hoped for1. From the evening of 13 August onwards, the SAPS planned on the 

basis that they might need to implement an offensive tactical plan2 and they 

were aware of a significant risk of confrontation (including with the group of 

c.300 people) if a tactical intervention was required3.   

 

(3) The historic experience of SAPS in negotiations under the Regulation of Gatherings 

Act (RGA) gave them reasons to trust in, and rely on, the statements of union 

representatives. Those union representatives acted in a perfidious manner (para.52 – 

55). 

o Mr White will say that the reasoning for the allegation of perfidy is unclear, 

and such an allegation should be supported by reference to evidence. The fact 

                                                           
1
 See, for example, the consolidated statement of Lt Col Scott, paras 8.32 – 9.2; the intelligence provided 

to the JOCCOM on the morning of 16 August (Exhibit TT5), and the minutes of the 06:00 JOCCOM 
(Exhibit TT4). 

2
 Whether that be by way of the original encirclement plan or the dispersal, encirclement, and 

disarmament plan.  

3
 See, for example, the consolidated statement of Lt Col Scott, paras.6.10, 6.21, 6.26, 13.9. Also see 

intelligence provided on the morning of 16 August. 
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that the union representative may not have delivered on an assurance does not 

mean that he was lying at the time he gave the assurance or deliberately trying 

to deceive the SAPS. Indeed, it ought to have been clear to the SAPS that it 

wasn’t necessarily in the union representative’s power to end the protest, so 

any assurance to that effect should have been understood in that context.  

o In planning for public order operations, a police service should plan for all 

reasonably foreseeable outcomes.  

o In any case, Mr White will say that the evidence before the Commission 

supports the view that the SAPS did not, in fact, rely on the union 

representative’s assurance but planned on the basis that the promises would 

not be delivered4. Given the high levels of violence and tense nature of the 

dispute, that was the correct approach as it would have been negligent simply 

to assume that promises of participants or union leaders would be delivered. In 

planning for significant public order operations, you must properly plan for 

contingencies – what if?  

 

(4) SAPS continued to seek to bring about a climate conducive to negotiation and 

honored the legal and ethical requirement to attempt non-violent means first (S2: 

para 19) 

o Mr White does not agree that non-violent options had been exhausted prior to 

taking the decision to implement stage 3 of the operational plan at 15:30 on 

16.08.125.  

 

(5) The events at Scene 1 could not have been anticipated or mitigated (S1: para.80) 

o Mr White disagrees. To show that a clash between police and protestors could 

have been (and probably was) anticipated and that risk should have been 

mitigated, he will refer to:  

i. the SAPS experience on 13 August 2012;  

ii. the intelligence available by 16 August 20126;  

iii. the transcript of Maj Gen Mpembe’s meeting with Mr Zokwana on the 

evening of 15.08.127; 

iv. paragraphs 6.10, 6.21, 6.26, and 13.9 of the consolidated statement of 

Lt Col Scott8. 

v. paragraphs 6.5.21 – 6.5.27 of the Final Statement of Mr White. 

                                                           
4
 See footnote 1, as well as the minutes of the JOCCOM meeting at 06:00 on 16 August 2012 (Exhibit 

TT4)  

5
 See the Final Statement of Mr White at paras 6.5.4 – 6.5.11, and 7.5.2 – 7.5.3. 

6
 Exhibit TT5 

7
 Exhibit GGG4 

8
 Exhibit HHH20 
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(6) The problems with the radio equipment prevented the operation being halted by the 

Overall Commander (S1: para.81) 

o Mr White will say that it should have been obvious to the Commanders on the 

scene that the operation should stop, without the need for an order to halt 

from the Overall Commander.  

o He will also refer to evidence that suggests that many of the members on the 

ground were aware of the firing of live ammunition and had heard radio 

transmissions about bodies and the need for urgent medical assistance9. 

o He will also say that, in major public order operations, problems with radio 

communications are foreseeable and are by no means unusual. When they 

arise, it is necessary to find alternative means of communicating, whether in 

person or by mobile telephone, or otherwise; it is not acceptable simply to stop 

communicating10.  

 

(7) Those retreating from scene 1 quickly fell back to koppie 3 while setting fire to the 

field between them and the police. This behaviour is not explicable in terms of 

behaviour of people in crowds (S2: para.35)  

o Mr White will say that the behaviour is consistent with ordinary crowd 

behaviour. Given that it is likely that they had heard gunshots, and had seen 

numerous people within the crowd shot dead, it was not inexplicable for 

members of the remaining crowd to run away from the scene of the shooting, 

and find a place that provided some cover from police. If the crowd believed 

that the police may fire further shots at them, then setting fire to the field to 

hinder their progress was also explicable. 

o The police action after scene 1 was intended to disperse the protestors to the 

west. Koppie 3 was directly to the west of koppies 1 and 2 so it is not surprising 

that many protestors moved in that direction. 

o Mr de Rover’s evidence is that between 800 - 1100 people congregated on 

koppie 3 after scene 1 (see S2: para.45). That is not consistent with the theory 

that the retreat to koppie 3 was part of a plan concocted by a small militant 

group numbering less than 300. 

o While there may be some evidence of pre-planning on the part of some 

protestors who retreated to koppie 3, it is not clear that the pre-planning was 

for offensive, rather than defensive, purposes. In light of the events of 13 

August 2012, the visible deployment of substantial police resources on 15 and 

16 August, and the SAPS media statements on the morning of 16 August, it 

would not have been surprising if the crowd had anticipated that the police 

might use force against them and had planned for this eventuality. 

                                                           
9
 See the Final Statement of Mr White at para.7.3.6 

10
 See the Final Statement of Mr White at section 7.4. 
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(8) Options available to police in the force continuum are very limited and there are, in 

essence, only 5 levels of force available (S2: paras 16 – 18) 

o There are a range of less lethal options and they should not be considered 

together as a single category within which there is no scope for escalation (eg 

water cannon would be a potentially much less lethal option than rubber 

bullets). 

 

(9) Much of the well-intended comments and suggestions made by European experts 

with regards to SAPS planning and tactics are rendered inoperable once the 

geography of Marikana is taken into consideration (S2: para.63) 

o Mr de Rover has not identified which of Mr White’s specific “comments and 

suggestions” are dependent on geography. Mr White will say that geography is 

irrelevant to most, if not all, of the criticisms made in his Provisional and Final 

Statements. If Mr de Rover disagrees, he should identify those criticisms that 

are geography-dependent. 

o Additionally, Mr White has operational experience in a wide range of 

geographical settings, including both urban and enclosed settings, as well as 

rural and open settings, and he has drawn on all of that experience in providing 

his evidence.   
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SECTION C: POINTS FOR DISCUSSION  

  

The following points relate to those parts of Mr de Rover’s statement that Mr White cannot 

simply “agree” or “disagree” with. He has, instead, sought to explain his response to 

specific points raised in Mr de Rover’s statement.  

 

1. Conclusions on justifiability/proportionality of shootings at Scene 1 

Mr de Rover has confirmed that he has expressed no view on the proportionality of 

the actions of the SAPS at scene 1 [Annexure GW4(b), para.2.3]. However, Mr de 

Rover’s conclusions at S1, paras 79-80 require a response. He notes in those 

paragraphs that: 

o The SAPS intention “was not with deliberate killing”. 

o The “use of the firearm was justified in the circumstances” 

o The SAPS “showed restraint”  

 

Recalling that Mr de Rover has confirmed that he has not concluded that the shootings 

were proportionate and/or justified, Mr White will say in response to each conclusion: 

 

o Individual officers who fired R5 rifles or pistols at the group of protestors must 

have intended to cause death or serious injury. Accordingly, “the SAPS intention 

was not with deliberate killing” is understood to mean there was no pre-planned 

intention on behalf of SAPS, as a corporate entity, to kill protestors. Mr White does 

not intend to address that specific allegation as it forms no part of his evidence.  

 

o In response to the firing of a pistol by at least one protestor, the use of a firearm is 

likely to have been justified, given that the use of the pistol clearly posed an 

imminent risk to life. In response to protestors carrying bladed weapons, the use of 

a firearm may have been justified if the protestors carrying those weapons posed 

an imminent threat to life. Mr White is aware of conflicting evidence on this point 

and is not qualified to resolve the conflict.  

 

o Even assuming that the use of a firearm was justified, the SAPS did not show 

restraint and did not respond proportionately to the threat. He reaches that 

conclusion for the reasons set out in paragraphs 7.5.10 – 7.5.12 of his Final 

Statement. When considered together the evidence shows 328 rounds fired over a 

period of more than one minute, many after numerous calls for ceasefire and 

many into a dust cloud.  

 

o Further, Mr White will say that Mr de Rover’s focus on the shooting incident alone, 

without consideration of the operational planning and deployment of resources, is 

problematic. One must not only consider whether the use of force was justified at 



9 
 

the instant it was used. It is necessary also to consider whether the SAPS should 

ever have been in the position where a group of armed protestors were running 

towards a line of over 60 police armed with live ammunition. Mr White will say 

that the SAPS were only in this position because of poor operational planning, 

poor briefing, poor deployment, and poor command11.  

 

(2) More than incidental use of firearms 

Mr de Rover claims that the SAPS were out of their depth in a situation “requiring 

more than incidental use of firearms” (S1: paras 60 – 62). Mr White’s response is as 

follows:  

 

o At scene 1, the situation may have “required” a limited use of firearms. But it 

was a huge error to send a line of more than 60 TRT members to confront a 

crowd with no other deterrent than live ammunition. To the extent that it could 

be anticipated that firearms might need to be used in a crowd management 

situation, specialist firearms members should have been designated with pre-

arranged areas of responsibility and arcs of fire, rather than relying on the 

discretion of more than 60 officers to act in private and/or self defence12. 

 

o At scene 2, the situation did not “require” the use of firearms at all. The SAPS 

should never have been in a position where they surrounded the koppie and 

sought to forcibly disarm protestors13.   

 

o To the extent that Mr de Rover claims the members were “out of their depth” 

in a situation that required the use of firearms, it needs to be remembered that 

the SAPS had deployed more than 200 members of the TRT, STF and NIU at 

Marikana on 16 August. Mr White’s understanding is that those units are 

highly trained in how to use firearms, and although their use to achieve a law 

enforcement objective might be rare, firearms are not incidental to TRT, NIU 

and STF operations and training, but are a core element of them.  

 

 

(3) Evidence of the responsibilities of other parties 

At a number of points in his two statements, Mr de Rover attributes responsibility to 

other actors, including the protestors themselves (numerous references), union 

leaders (S1, paras 52 – 55; S2: paras 24, 27-28) and Lonmin (S2: paras 25-26) (generally 

see S2: paras 22 – 29).  

 

                                                           
11

 See the Final Statement of Mr White at sections 6 and 7, and para.10.1.2 – 10.1.3.  

12
 See the Final Statement of Mr White at paras 7.5.11 – 7.5.12. 

13
 See the Final Statement of Mr White at section 7.6.  
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Mr White does not disagree that in understanding the events which unfolded, the 

responsibility of all the actors needs to be examined. However, he has a number of 

concerns about the way in which this evidence has been presented by Mr de Rover. In 

particular, Mr White will say: 

 

o As an organ of the state, the police bear a special responsibility above and beyond 

the responsibility of ordinary citizens or organisations to respect human rights. 

That responsibility exists irrespective of the actions of other actors in a given 

situation.   

 

o The maintenance of public order, in a situation of disorder, is the responsibility of 

the police.  

 

o The fact that numerous actors may bear some responsibility for the events that led 

to a police shooting does not dilute the responsibility of the police for their own 

actions. If the Commission agrees with the criticisms made by Mr White in his Final 

Statement, then the fact that Lonmin and/or the respective unions may have been 

unhelpful in resolving the ongoing situation is irrelevant when assessing whether 

the SAPS complied with its own responsibilities.  
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SECTION D: POINTS THAT MR WHITE DOES NOT INTEND TO ADDRESS 

 

(1) General information about SAPS crowd management experience, and experience 

with RGA negotiations generally (S1: paras 38 – 43, 45 – 48, 57 - 60).  

Mr White does not purport to be an expert on, nor to have any detailed knowledge of, 

the SAPS generally. However, Mr White notes that the fact that a police service may 

behave responsibly most of the time does not lessen the seriousness of the matter 

when they do not. 

 

(2) Statistical analysis (S1: paras 64 – 78, 84 – 88; S2: paras 2 – 4).  

By letter dated 23 May 2013 [Annexure GW4(a)], the SAHRC sought clarification on 

the purpose of the statistical analysis of shots fired and hit-shots, as set out in Mr de 

Rover’s statements. In that letter, the SAHRC asked whether the statistical analysis of 

shots fired at Marikana was deployed i) solely to rebut an allegation of a generalised 

SAPS intention to deliberately kill protestors (as suggested by S2, paragraph 5); or ii) in 

order to justify the shootings at scenes 1 and/or 2 as proportionate and justified in the 

circumstances (as may be suggested by S1, paragraph 80). On 5 September 2013, the 

SAHRC received a response [Annexure GW4(b)] which stated: 

 

“The statistical data provided was to explain the occurrences at scene 1 and 

scene 2. Mr de Rover is not in a position to judge on justifiability as he was not 

there, does not have access to all relevant data and is not the person charged 

with making findings on proportionality and/or justifiability of SAPS shooting.” 

 

Based on the fact that the analysis does not purport to show that the shootings were 

proportionate or justified, Mr White does not intend to address the statistical analysis 

conducted by Mr de Rover.  

 

(3) Associative threat assumption/perception (S1: paras 71 – 72) 

Mr de Rover states that he saw evidence in the shooting incident at scene 1 for 

“associative threat perception”, ie officers firing because others were, without having 

necessarily perceived any threat themselves” (S1: para.77). By letter dated 23 May 

2013 [Annexure GW4(a)], the SAHRC sought clarification on whether, by noting this, 

Mr de Rover was merely identifying a phenomenon or seeking to justify the shootings. 

In his response of 5 September 2013 [Annexure GW4(b)], Mr de Rover confirmed that 

he was seeking simply to identify the phenomenon rather than use it as justification 

for shootings.  

 

On that basis, Mr White does not intend to address that evidence save to say that the 

law requires, and police training should reinforce, that live ammunition can only be 

fired as a last resort, when the individual concerned has a reasonable belief of an 
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imminent risk to life and the firing of live ammunition is necessary to prevent that risk. 

It is unlawful and unjustified to fire live ammunition simply because fellow officers are 

firing. 

 

(4) International comparison on homicide rates (S2: paras 8 – 12) 

Mr White does not purport to be an expert on, nor to have any detailed knowledge of, 

this issue. 

 

(5) Allegations of a doctrine of maximum force (S2: paras 20 – 21) 

This allegation forms no part of Mr White’s evidence. 

 

(6) Assertions of fact where there is conflicting evidence (numerous).  

As set out above, Mr White does not intend to argue over or resolve disputed facts, 

except where the evidence very clearly supports one version over another. However, 

where Mr de Rover has asserted that a particular version of disputed facts is true, Mr 

White would expect him to provide the evidential basis for the version he asserts to be 

true (see next section).  
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SECTION E: POINTS REQUIRING EVIDENTIAL BASIS 

 

This section sets out a number of matters relating to Mr de Rover’s evidence on which 

further information is required.  

 

(1) Absence of reference to the evidence 

Throughout the two statements provided by Mr de Rover, there are numerous 

assertions of fact without reference to the evidential basis for those facts. As Mr de 

Rover is not a witness of fact, Mr White would have expected to see those references, 

especially where some of the facts Mr de Rover asserts to be true are in dispute.  

 

In the absence of those references, there are a number of matters on which 

clarification is required to allow Mr White to respond intelligibly. Specific examples are 

provided below. 

 

a. It is evident that the small group of 300 - 400 deliberately chose to repeatedly 

approach and seek to breach or skirt it as it was being deployed. It cannot 

credibly be argued that this was in order to gain access to the community to the 

East of that fence (S2: para.33) 

o Mr de Rover has not referenced the evidence on which he relies in concluding 

that the small group “deliberately chose to repeatedly approach and seek to 

breach or skirt [the barbed wire] as it was being deployed”. However, the 

evidence does not provide unequivocal support for Mr de Rover’s assertions. In 

particular, Mr White refers to the analysis of the objective photographic 

evidence contained at Annexure GW6(a), GW6(b), and GW6(d). If Mr de Rover 

has relied on different objective evidence to reach his conclusions, Mr White 

would expect that evidence to be referenced. 

 

b. Factual narrative at scene 2 (S2: paras 40 – 61) 

o The narrative provided by Mr de Rover at S2, paras 40 – 61 is almost 

exclusively factual in nature and includes numerous conclusions on disputed 

facts. Mr White would expect to see reference to the evidence Mr de Rover has 

relied on to reach each of the factual conclusions set out in the detailed 

narrative he has given, and the reasons for preferring one account over 

another where the facts are in dispute.  

 

c. Further unreferenced factual statements 

The following statements are not necessarily disputed by Mr White, but Mr White 

is not able to comment intelligibly without being aware of the factual basis relied 

on: 
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i) the SAPS crowd management units are probably the most experienced in the 

world (S1, paras 57 – 60).  

o As well as providing evidence for this assertion, one would also expect 

an explanation of what is meant by “most experienced”.  

 

ii) The actions of the militant group are linked to the incidents prior to 16.08.12 

when 10 people had lost their lives. In particular, members of the group were 

responsible for killing two police officers on 13.08 (S2: para.39).  

 

iii) The majority of the 3000 people on koppie 1 who carried traditional weapons 

put those down voluntarily as they departed (S2: para.33) 

 

iv) At critical junctures, radios malfunctioned during the operation (S1: para.63).  

o The evidence of problems arising as a result of the single channel is 

clear, but the evidence supporting the claim of malfunctions is not.  

 

v) Low light affected the perceptions of officers at Scene 2 (S1: para.83).  

o As a matter of fact, the sun was reasonably low in the sky between 

16:00 and 16:30 on 16 August 2012. However, the evidence that this 

affected the perceptions of officers – and which officers - is unclear.  

 

vi) SAPS estimated that 500 to 800 people left koppie 3 voluntarily (S2: para.45) 

 

Without any evidential references provided for these assertions, neither Mr White, nor 

the Commission, can ascertain the basis on which Mr de Rover has reached his 

conclusions. 


