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CHAPTER 4: THE RIGHT TO ENVIRONMENT

4. INTRODUCTION
The right to a healthy environment is essential to one’s health and wellbeing and further to the enjoyment of other 
human rights. However, the  awed social planning of South Africa’s apartheid era led to the con  nement of the 
majority of the country’s population on approximately 13% of the state’s land. This resulted in severe degradation 
of the natural environment and the unsustainable use of natural resources in these areas. Most people in South 
Africa had little or no access to potable water or sanitation and the country’s resources were not equitably allocated. 
Conversely, large tracts of land were protected for its agricultural or tourism potential, but conservation was executed 
on an ad hoc basis. This means that South Africa has a network of reserves that are not representative of the country’s 
diverse habitats and nor are they connected via corridors, which would substantially increase their robustness and 
chance of survival. 

Despite the fact that South Africa is blessed with an abundance of mineral and energy resources, many South 
African citizens do not have access to electricity, and the country still relies heavily on the manufacturing and mining 
industries for economic growth. As such, South Africa is one of the world’s top 20 emitters of the greenhouse gas, 
carbon dioxide (CO2). These emissions, coupled with the poor management of open spaces which would usually 
act as carbon sinks, contribute greatly to climate change. Recognition is needed of the fact that the effects of 
climate change will impact for the most part on Africa’s poor and most vulnerable. 

South Africa is a developing country and will need to maintain a certain level of economic growth to ensure that 
employment  gures increase and that there is a progressive realisation of economic and social rights. However, 
South Africa has much to do by way of sustainable management and forward planning if it is to conserve open 
spaces and water resources suf  ciently while addressing issues of poverty and inequality in the country. 

4.1. The Meaning and Content of the Right
The right to a healthy environment is fundamental to the enjoyment of all human rights, and is closely linked with 
the right to health and well being. A sound and healthy natural environment lends an enabling background for the 
enjoyment of other human rights. It is clear therefore that the right to a healthy environment is a fundamental part 
of the right to life and to human dignity.

Section 24 of the Constitution of the Republic of South Africa establishes that “everyone has a right – 

(a) to an environment that is not harmful to their health and well-being; and 
(b) to have the environment protected for the bene  t of the present and future generations, through reasonable 

legislative and other measures that –
i Prevent pollution and ecological degradation;
ii Promote conservation; and 
iii Secure ecologically sustainable development, and the use of natural resources while promoting 

justi  able economic and social development.”

Section 24 of the Bill of Rights makes provision for the protection of the environment from a human health perspective 
to ensure that an individual’s right to a healthy environment is met, but further recognises the environmental rights 
of future generations. This has implications for the current management of the natural environment and utilisation 
of natural resources.

Responsibility for service delivery in the environmental sector lies jointly with national and provincial government.

4.1.1. National and International Legislation and Agreements
Constitutionally entrenched environmental rights are supported by an array of national legislation, policies and 
strategies and international conventions to which South Africa is a signatory. The African Charter on Human and 
Peoples’ Rights states that “all people have a right to a generally satisfactory environment which is favourable to 
their development”.59 Article 3 of the Universal Declaration of Human Rights states that, “everyone has the right to 

59  Others are the African Peer Review Mechanism (APRM); The World Summit on Sustainable Development Plan of Implementation.
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life, liberty and security of person”60 and the Vienna Declaration and Programme of Action adopted by the World 
Conference on Human Rights states that, “The right to development should be ful  lled so as to meet equitably the 
developmental and environmental needs of present and future generations”.61

South African is also party to the UN Framework Convention on Climate Change (UNFCCC), the aim of which is 
“to achieve stabilisation of the concentrations of the greenhouse gases in the atmosphere at a level that would 
prevent dangerous anthropogenic interference with the climate system”.62 South Africa is listed as a non-annex 1 
country, which means that as a developing country, South Africa is not required to reduce its CO2 emissions, but 
is required to report to the UNFCCC on inter alia, national circumstances and national inventories of greenhouse 
gas levels.

South Africa has also rati  ed the Convention on Biological Diversity (CBD) and the Convention on International 
Trade in Endangered Species of Wild Fauna and Flora (CITES), both of which are aimed at conserving biological 
diversity and ensuring the sustainable use of biological resources.

The National Environmental Management Act 107 of 1998 (NEMA) is a broad framework for environmental 
governance in South Africa. NEMA is a set of principles that informs any subsequent environmental legislation 
of the implementation of that legislation and the formulation and implementation of environmental management 
plans at all spheres of government.63 As with the Bill of Rights, the core principles of NEMA are framed within a 
human rights perspective which maintains that environmental management must place people and their needs  rst 
and must ensure that all development is environmentally, socially and economically sustainable. The legislation 
therefore provides for present and future generations. Sustainable in this context means that the “negative impacts 
on the environment and on people’s environmental rights be anticipated and prevented, and where they cannot be 
altogether prevented, are minimised and remedied”.64 

Section 4 of NEMA65 further requires that:

 Steps are taken to prohibit unfair discrimination in respect of the distribution of environmental impacts and 
access to environmental resources required for basic needs and human well-being. 

 All interested and affected parties participate in environmental decisions in an informed and meaningful 
manner.

 Decisions take into account the interests, needs and values of all interested and affected parties.
 Decision-making is open and transparent and makes provision for public access to information.
 Different government departments and different spheres of government coordinate and harmonise 

environmental policies, legislation and actions, and negotiate unresolved con  icts between these. 
 Global and international environmental responsibilities are discharged in the national interest.
 The use of natural resources serves the public interest and the environment is protected as the people’s 

common heritage.
 Special attention is given to the management and planning procedures relating to sensitive and/or vulnerable 

ecosystems, such as the coastal areas, estuaries and wetlands, especially areas of resource use and 
development pressure. 

 Responsible parties pay special attention to the needs and interests of vulnerable and disadvantaged 
persons, especially the role of women and the youth in environmental management and development. 

In addition to the environmental management provisions made in NEMA, a suite of associated legislation has been 
passed to govern different sectors of the natural environment such as, the National Environmental Management 
Biodiversity Act 10 of 2004, the National Environmental Management Protected Areas Act 57 of 2003, the National 
Environmental Management Air Quality Act 29 of 2004, and the Marine Living Resources Act 18 of 1998, all 
of which fall under the biodiversity and conservation branch of the Department of Water and Environmental 

60 Universal Declaration of Human Rights 1948.

61 Vienna Declaration and Programme of Action 1993.

62  Initial Communication under the United Nations Framework Convention on Climate Change, South Africa, (2000), < http://unfccc.int/resource/docs/
natc/zafnc01.pdf>.

63  Grubb, A. The National Environmental Management Act 107 of 1998, Enviropedia, <http://www.enviropaedia.com/topic/default.php?topic_id=163>.

64 Ibid.

65 Ibid.
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Affairs (DWEA).66 These pieces of legislation seek to enable the sustainable use of natural resources, to provide 
protection to species and habitats and to monitor air quality in South Africa.

The National Energy Act 34 of 2008 and the National Energy Regulator Act 40 of 2004 are important sets of 
legislation governing energy generation. The former provides for the sustainable use of resources for the purpose 
of energy generation to support economic growth and poverty alleviation strategies. The latter is aimed at 
regulating the energy sector. 

Also important in the energy sectors is the Integrated Energy Plan for South Africa (2003), the National Energy 
Ef  ciency Strategy of South Africa (2005) and the White Paper on Energy Policy (1998), which aims to “provide 
affordable and sustainable energy services that are focused on demand, and acknowledges that energy production 
and distribution should not only be sustainable but should lead to the improvement of living standards of all 
South Africans”.67 Likewise, the White Paper on Renewable Energy (2003) is designed to supplement the White 
Paper on Energy and is aimed at “ensuring that an equitable level of national resources is invested in renewable 
technologies, given their potential and compared to investments in other energy supply options”.68 In support 
of this, the Department of Mining69 (DoM), launched several renewable energy programs, a renewable energy 
trading system, and a monitoring and evaluation project. 

South Africa has also developed a Climate Change Response Strategy, as part of which DWEA launched a Carbon 
Disclosure Project.70 The National Climate Change Response Strategy for South Africa clearly contextualises 
the problem of climate change in sub-Saharan Africa and highlights South Africa’s international obligations as 
a signatory to the UNFCCC. It further lists interventions that are required to mitigate certain impacts of climate 
change. However, the strategy fails to set implementable and measurable targets to ensure that those interventions 
are being effectively implemented.

4.1.2. Legal and Policy Developments between 2006 and 2009
There have been numerous amendments to existing legislation governing the environmental sector since 2006. In 
2009, amendments to NEMA and the Mineral and Petroleum Resources Development Act 28 of 2002 (MPRDA) 
came into effect, which gave decision-making power for the granting of prospecting and mining licences to the 
Minister of Mining, under NEMA regulations. The DWEA would be required to provide comments in respect of a 
mining or prospecting licence application, within a speci  c time period. 

Despite the fact that the DoM is of the opinion that these amendments will “provide for better cooperation between 
the government departments whereby the NEMA principles will be followed in terms of obtaining environmental 
authorisations”,71 many environmental organisations believe that the fact that the new amendments will allow 
exemptions from the EIA regulations for mining applications leaves the environment with little protection.72 
GroundWork’s submission to the Commission stated that “coupled with new Minerals Petroleum Resources 
Development Act, EIA legislation could result in signi  cant developments such as oil re  neries and mining not 
having to undergo a process of public participation or EIA”.73 Importantly, only one mining application per area 
will be considered at any given time and the DoM has initiated a programme of identi  cation and rehabilitation of 
derelict and ownerless mines. 

The DWEA also implemented bioregional planning and integrated coastal management, which is a systematic 
process of spatial mapping and development. Various resource-use policies and regulations, including guidelines 
for the management of threatened and endangered species and new waste regulations were also implemented. 
Further development in environmental legislation included amendments to the National Environmental 
Management: Protected Areas Act and the policy for the Allocation and Management of Medium Term Subsistence 

66 Formerly the Departments of Environmental Affairs and Tourism (DEAT), and Water Affairs and Forestry (DWAF).  

67 Department of Environmental Affairs. State of Environment Report, 2006 <http://soer.deat.gov.za>.

68  Department of Minerals and Energy. White Paper on Renewable Energy, (2003).<www.dme.gov.za/.../energy/renewable/white_paper_renewable_
energy.pdf>.

69 Former Department of Minerals and Energy.

70 National Business Institute. Carbon Discolsure Project Report, (2008) <http://www.nbi.org.za/welcome.php?pg=2&pgm=M&id=10921>.

71 Department of Mineral Resources: submission to the SAHRC, ESR Public Hearings, (2009).

72  “EIA for mines move seen as smoke and mirrors,” Legalbrief, (25 March 2008), <http://www.legalbrief.co.za/article.php?story=20080325084915647>.

73 groundWork: Friend of the Earth, submission to the SAHRC: (2009).
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Fishing Rights and the promulgation of the National Environmental Management: Integrated Coastal Management 
Act and the National Framework for Sustainable Development. 

Legislative developments in the energy sector since 2006 include the passing of the National Energy Act (2008) 
and a Free Basic Alternative Energy Policy (2007). The Department of Energy (DoEn) also developed a National 
Energy Ef  ciency Strategy, an Energy Security Master Plan for Electricity (2007–2025) and a Nuclear Energy 
Policy (2008).

Over the last decade a number of cross-sectoral programmes have also been initiated, increasingly linking 
biodiversity conservation with development and poverty alleviation.74 There is also a clear trend to bioregional and 
transnational conservation planning and a focus on the protection of large threatened biological communities.75 

Over the next  nancial year DWEA’s focus will be on compliance monitoring, law enforcement and capacity 
building across all spheres of government.

4.2. The Relevant MDG, Targets and Indicators
Target 9 of the MDG 7 speaks to environmental management and protection. The target and indicators are 
presented in table 2 below. 

Table 2: Targets and Indicators of Millennium Development Goal 7

Goal 7: Ensure Environmental Sustainability

Goals and Targets Indicators

Target 9: Integrate the principles of sustainable 
development into country policies and programmes 
and reverse the loss of environmental resources

 Proportion of land covered by forests and ratio of 
area protected to maintain biological diversity to 
surface area
 Energy use per $1 GDP, carbon dioxide emissions 
(per capita)
 Consumption of ozone-depleting chloro  uorocarbons 
and proportion of population using solid fuels

4.3. Main Themes Arising
On embarking on a process of monitoring the progressive realisation of ESR and assessing South Africa’s 
performance in achieving the MDG, the following main themes were highlighted during the Commission’s research 
and during the public hearings:

 Poor policy implementation: this and the preference  given to development over environmental protection, 
which undermines the progressive realisation of environmental rights, were highlighted as challenges for 
environmental NGOs. Issues raised in the chapter76 include a lack of political will, corruption, inef  cient 
intergovernmental co-ordination and a lack of skill and capacity at all levels of government.  

 Public access to information and unresponsiveness: several submissions highlighted the lack of public 
access to information that is essential for the monitoring of social and environmental issues. Furthermore, 
government departments were seen as unresponsive, often ignoring requests for access to information or 
abusing the con  dentiality clauses of PAIA to deny access to information. 

 Public participation: a concern continuously raised during the public hearings was the inconsistent 
application of public participation in decision-making processes. Submissions highlighted the fact that 
public participation was often not meaningful or effective. Furthermore, it was considered inappropriate that 
EAPs manage the EIA processes as they were paid by developers. 

 Cumulative impacts: inadequate consideration of the cumulative impacts in regions was highlighted as a 
concern for communities. 

74  Examples include the Working for Water, Working for Wetlands, LandCare, Coast Care and Integrated Sustainable Rural Development programmes.

75  The focus is on eight biodiversity ‘hotspots’. Three large-scale biodiversity planning programs have been initiated aiming at integrating conservation 
objectives into regional development plans: The Cape Action for People and the Environment (C.A.P.E), the Succulent Karoo Ecosystem Programme 
(SKEP) and the Subtropical Thicket Ecosystem Planning (STEP). Transfrontier Conservation Areas further consolidate protected areas on a vast 
scale and create a foundation for regional conservation-based economies.

76 References are provided in the main text.
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 Mining: the signi  cant threat of mining to the health of communities surrounding mining areas and on South 
Africa’s water resources was raised as a matter for urgent attention. 

 Monitoring: inadequate monitoring and evaluation systems led to a lack of enforcement of conditions under 
which environmental authorisations were granted by provincial and national departments. 

 Conservation: a lack of information on the state of conserved areas hinders efforts to adequately conserve 
open spaces and the plant and animal species that inhabit these areas.

 Low-carbon energy strategies: there is insuf  cient priority given to low carbon energy strategies and the 
lack of meaningful initiatives to reduce South Africa’s high level of CO2 production.

The above factors impact negatively on the progressive realisation of environmental rights and affect the availability, 
accessibility, appropriateness and acceptability of environmental law. Ineffective policy implementation reduces 
the availability of a healthy environment and undermines the effective conservation of open spaces. Accessibility 
continues to be undermined by a lack of access to information and the government’s lack of response to requests 
for information or to participate in decision making. The inadequacy of planning frameworks as well as the 
inadequacy of inter-departmental and inter-sectoral collaboration reduce the appropriateness of environmental 
policies. These factors collectively undermine progressive achievement of environmental rights. 

4.3.1. Planning Systems
Information gathering and monitoring
National and provincial government is responsible for the implementation of the functions of the environmental 
ministry, with a few functions allocated to local government. Responsibility for information gathering and monitoring 
is distributed between different government departments and different spheres of government. The DWEA’s 
information and monitoring system cuts across departmental and hierarchical boundaries77 and also establishes a 
special environmental management inspectorate, the Green Scorpions. In addition, recent amendments to NEMA 
allocate broadened authority to environmental management inspectors, known as “peace of  cers,” which means 
that they may exercise powers of search, seizure and arrest and may also issue admission of guilt  nes.78

Budgetary Planning and Oversight: the Department of Water and Environmental Affairs79

Budget data used here were obtained from the DWEA’s annual reports.80 Annual  nancial statements are recorded 
for a  nancial year (beginning 01 April and ending 31 March). This report illustrates both changes in the allocated 
budget for each  nancial year beginning in 2005/06, as well as the annual percentage change in allocation.

77  DWEA has a National Compliance Monitoring System under a Directorate of Compliance Monitoring, including an SA Air Quality Information System. 
In 2006 the Department declared a Vaal Triangle Airshed Priority Area, which is supported by an equality monitoring network. C.A.P.E has developed 
a Monitoring system for its partners and DEA and DP has developed a biodiversity monitoring system for Cape Nature, which was going to be piloted 
in 2009. 

78 Implications of Amendments to NEMA, Legalbrief, (06 October 2009), <http://www.legalbrief.co.za/article.php?story=20091006092618930>.

79 Based on the allocation and expenditure of the former Department of Minerals and Energy.

80 Based on the allocation and expenditure of the former Department of  Environmental Affairs and Tourism (DEAT).
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Table 3: Growth and Variance for the Former National Department of Environmental Affairs and Tourism 
(2005/06 to 2008/09)

Financial Year In  ation
Allocation Spending Variance

%
Nominal 
Growth

Real 
GrowthR’000

2005 / 2006 3.4 1 753 307 1 755 686 100.1 -  -

2006 / 2007 4.7 2 061 804 2 059 664 99.9 17.6 14.2

2007 / 2008 7.1 2 790 521 2 788 757 99.9 35.3 30.6

2008 / 2009 6.8 3 206 557 3 198 878 99.8 14.9 7.8

Budget expenditure for the DWEA indicates that there has been a consistent increase in the budget allocation 
from the National Treasury between 2006/07 and 2008/09, but a decrease in 2007/08. In 2007/08, the DWEA 
overspent on its allocated budget by 1%. Between 2005/06 and 2008/09, the DWEA spent at least 99% of its total 
budget. 

Trends in annual growth and real percentage rates for the DWEA are erratic. From 2005/06 to 2006/07, the 
expenditure increased from R1.75 billion to R2.1 billion, with an annual percentage growth rate of 17.3%. Taking 
in  ation into consideration for the year, the real growth was 13.9%. Between 2006/07 and 2007/08, the DWEA spent 
R729 093 million more than in 2005/06. The annual percentage growth in spending was therefore 30.7% when 
adjusted for in  ation. This was mainly due to increased expenditure in the Sector Services and the International 
Relations programme for infrastructure development in national parks, the weather service and poverty relief 
projects. Transfers and subsidies to departmental agencies such as South African National Parks (SAnParks) and 
Cape Nature and to households, accounted for a signi  cant portion of the total spending, constituting 76% of the 
annual budget 2008/09 and 62% in 2011/12.

As illustrated in the above table, growth in budget allocation in the environmental sector has been continuous 
but inconsistent in terms of the percentage increase between 2005 and 2009. Real growth (adjusted for in  ation) 
was at 14.2% between 2005/06 and 2006/07 and increased greatly to 30.6% between 2006/07 and 2007/08. 
Between 2007/08 and 2008/09, the level of growth in the allocation of funds decreased by about 74%. The growth 
in the spending followed a similar trend. Overall, the  gures illustrate a real increase in the allocation of funds and 
spending between 2005 and 2009, but the impact of in  ation means that the proportion of this increase was lower 
than required.

It is important to note, however, that new allocations were made to the DWEA budget from the National Treasury 
including, R33.9 million in 2009/10, R121.4 million in 2010/11, and R533.3 million in 2011/12, to provide for in  ation 
adjustments, budget adjustments, research on climate change and to fund the operations of Buyisa-e-Bag, a 
company tasked with the development of a national climate change policy, and collection, re-use and recycling of 
plastic bags. In 2011/12, an additional R300 million was allocated for the funding of a polar research vessel, which 
accounts for the increase in payments for capital assets, and R60 million was allocated for the extension of the 
SAnParks infrastructure development programme.

Budget Allocation, Expenditure and Variance: the Department of Energy81

Budget data was obtained from the Annual Reports of DoEn.82 Annual  nancial statements are recorded for a 
 nancial year (beginning 01 April and ending 31 March). This report illustrates both changes in the allocated 
budget for each  nancial year beginning in 2005/2006, as well as the annual percentage change in allocation.

81 Based on the allocation and expenditure of the former Department of Minerals and Energy.

82 Formerly known as the Department of Minerals and Energy.
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Table 4: Growth and Variance for the Former National Department of Minerals and Energy (2005/06 to 
2008/09)

Financial Year In  ation
Allocation Spending Variance

%
Nominal 
Growth

Real 
GrowthR’000

2005 / 2006 3.4 2 253 371 2 172 405 96.4  -  -

2006 / 2007 4.7 2 635 100 2 607 675 99.0 16.9 13.5

2007 / 2008 7.1 2 974 937 2 947 367 99.1 12.9 8.2

2008 / 2009 6.8 3 786 241 3 747 709 99.0 27.3 20.2

Budget expenditure for the DoEn indicates that there has been a continual increase in the budget allocation from 
the National Treasury between 2005/06 and 2008/09. Of this allocation, the DoEn managed to spend at least 
98% of its total budget. However, the annual increase in the budget allocation to the DoEn is erratic. Between 
2005/06 and 2006/07, there was a 14.5% increase in budget allocation. This increase dropped slightly in 2007/08 
to 11.4% and increased in 2008/09 to 21.5%. The table also illustrates the variance between budget allocation and 
expenditure in the DoEn between 2006/07 and 2008/09, illustrating slight under spending in 2005/06, but almost 
all of its allocated funds spent during the remaining years.

Table 4 indicates that there was a continuous increase in the allocation of funds and spending in the energy sector 
between 2005 and 2009. Real growth between 2005/06 and 2006/07 was 13.5%, but slightly lower between 
2006/07 and 2007/08 at 8.2%. The allocation of funds and spending increased by approximately 27% between 
2007/08 and 2008/09 and overall, allocation and spending in the energy sector was higher than the impact of 
in  ation between 2005 and 2009.

Total Government Revenue and Total Expenditure for years 2005/06 to 2007/08
Government expenditure patterns for the years 2005 to 2007 do not indicate how much was spent on Environmental 
Affairs and Tourism and the Department of Minerals and Energy related matters.

4.4. Progress Made in Terms of the Relevant MDG

TARGET 9 Integrate the principles of sustainable development into country policies and 
programs and reverse the loss of environmental resources

South Africa has succeeded in integrating the principles of sustainable development into country policies and 
programmes. Environmental rights are enshrined in the Constitution and a sophisticated array of environmental 
legislation and policies. This legislative framework further tends to emphasise the social dimensions of natural 
resource management, such as fair and equitable access to resources and participation in decision-making.83 
However, there is scope for giving clearer expression to a human rights approach in the environmental policy 
framework by focusing more on the plight of vulnerable and marginal groups.

Responsibilities for implementation are clearly outlined though responsibilities are distributed between different 
departments and different spheres of government. This creates opportunities for adapting overhead frameworks 
to local conditions, but also substantial challenges for coordinated implementation. The consolidation of the 
Department of Environmental Affairs with the Department of Water Affairs will contribute towards improved co-
ordination between these closely linked portfolios, although there is still much uncertainty as to whether these 
merged departments will exist as separate directorates. 

83  Conservation and forestry policies, for instance, have changed signi  cantly since 1994 and tend to emphasise the need for local communities 
to bene  t from protected areas/forests, and natural resources utilisation, and seriously make provision for participation in decision-making or co-
management of the resources.
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Most of the departments concerned with executing environmental policies have fairly sophisticated strategic 
and implementation plans. Nonetheless, the failure of effective planning in the energy sector and the lack of 
accountability, monitoring and the evaluation of legislation and policy in the environmental and energy sectors 
is cause for concern. Furthermore, there is a need for the setting of concrete goals and targets, particularly at a 
provincial level. 

The integration of environmental planning frameworks at a provincial level, and the inconsistency in planning 
that often exists between local and provincial government, is another weakness. Municipalities have very limited 
responsibility for the implementation of environmental functions, such as pollution monitoring, and claim the 
responsibility of wider environmental protection as an unfunded mandate. 

These factors create much scope for inappropriate decision-making that impacts directly on environmental rights, and 
exposes the environmental decision-making process to unnecessary complexity. Lastly, effective planning depends 
on the availability of reliable information. In this respect, the lack of statistics in certain sectors, such as the energy 
sector, is indicative of insuf  cient monitoring and poor information systems. 

Change in land area covered by forest
According to the UN site for MDG indicators, the proportion of land covered by forest in South Africa remained at 
7.6% between 1990 and 2005.84 It is unclear whether this lack of change in the proportion of preserved forest area 
is a true representation or is reported as such due to the lack of statistics and a lack of monitoring and information 
in the sector. 

The Mid-term Country Report for South Africa reiterates the point on the lack of statistics, as Stats SA was still in 
the process of developing natural resources accounts. The DWEA submission also presents no  gures regarding 
the change in land area covered by forest. The National State of the Environment Report,85 however, indicated 
that, with the exception of mangrove forests, close to 100% of South Africa’s forest habitat was under some form of 
protection, although a recent study indicated that the DWEA’s Participatory Forest Management programme was 
not achieving the objective of entrenching sustainable resource use on the ground.86

Land area protected to maintain biological diversity
Overall, the proportion of terrestrial and marine area under protection increased from 5.3% to 6.1% between 
1990 and 2007. There was a 90% increase in the proportion of terrestrial land protected during this period and a 
substantial increase in the proportion of marine area protected during the same period.87 However, although the 
proportion of areas under protection has increased, less than 6% of terrestrial land is under protection and while 
23% of South Africa’s coastline is protected, only 9% is fully protected in terms of extraction and  shing.

Furthermore, there is no information provided on the state or physical condition of protected environments, that 
is, the size of the areas under protection, the level of connectedness via corridors and the type of area protected. 
However, it should be noted that much progress has been made to consolidate protected areas during this period 
and to develop conservancy agreements with private land owners to strengthen corridor development and climate 
change adaptability. In 2003, the government set targets for an increase of the total terrestrial area under protection 
to 8% by 2010, and 10% by 2015.88

Carbon dioxide emissions, total, per capita and per $1 GDP
The South African MDG Mid-Term Country Report contains no recent statistics for any of these indicators. The 
International Energy Agency of the Organisation for Economic Co-operation and Development (OECD) commented 
that “the lack of good data is a major weakness in the energy policy making process in South Africa89 and impacts 
directly on the ability to track South Africa’s progress on the MDG indicators. Furthermore, the lack of statistics 
hinders transparency in the energy sector.

84 United Nations Statistics Division. Millienium Development Goals Indicators, <http://mdgs.un.org/unsd/mdg/Data.aspx>.

85 (note 68 above).

86 Robertson, J. & Lawes M.J. User perceptions of conservation and participatory management of iGxalingenwa forest. (2005), 32(1): 64-75.

87 United Nations Statistics Division (note 85 above).

88 SAHRC (note 2 above).

89  United Nations Educational, Scienti  c and Cultural Organisation (UNESCO). South Africa Millennium Development Goals: Mid-term Country Report, 
(2007).<http://planipolis.iiep.unesco.org/upload/South%20Africa/South_Africa_MDG_midterm.pdf>.
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The South African economy depends on large-scale, energy intensive mining, primary minerals processing and 
manufacturing, which translates into above average energy consumption per unit of GDP.90 Coal represents about 
88% of the total primary energy production and about 90% of the electricity generation in South Africa. This 
dependence on coal makes the country one of the world’s top 15 carbon emitters with per capita emissions higher 
than those of China and India, and exceeds the global average.91 There is no evidence of any decrease in total 
emissions of per capita carbon emissions since 1994, and no indication that initiatives to curb carbon emission 
are being implemented.92 

4.5. Findings on the Progress Made by the State on the Realisation of the Right
4.5.1. Poor Implementation of Legislation and Policy
Several submissions to the Commission emphasised the poor implementation or disregard for environmental 
policies in environmental decision-making.93 Precedence given to development over social and environmental 
issues, which undermines the progressive realisation of environmental rights, was highlighted as a concern for 
NGOs. The lack of proper implementation of legislation is due to one or more of the reasons presented below.

There is a lack of understanding by some government of  cials of progressive realisation, particularly of environmental 
rights. This translates into insuf  cient commitment and political will. For example, the South Durban Community 
Environmental Alliance (SDCEA) from the south of Durban in KZN provided evidence in their submission of two 
violations of the conditions of the operating permit by the Engen Re  nery in the residential area. Despite this, no 
action was taken by local or provincial government to regulate the re  nery or con  scate their operating permit.

Corruption and political interference are often stated as barriers to progressive realisation. For example, the 
Development Facilitation Act (DFA), designed to fast track development applications, is considered by some as 
a useful mechanism to overcome unreasonable barriers to development. Others argue, however, that the DFA 
has created scope for political interference in administrative decision making and that it is inappropriately used 
to bypass EIA regulations for inappropriate developments. These views were supported by the former director-
general of DWEA, who stated that “government of  cials tended to be easily bribed by industry to get favourable 
rulings on environmental impact assessments”.94

Poor co-ordination between different government departments and directorates and between spheres of government 
on policy implementation is problematic. This means that departments have con  icting plans or programmes, and 
directives from national government cannot always be implemented at a provincial or local level due to the lack of 
communication, capacity, expertise and resources at these levels. 

Poor capacity in terms of human resources, skills and  nancial resources, particularly at provincial and municipal 
levels, undermines policy implementation. Key departments at a provincial level, for example Gauteng, have 
a high staff turnover, high vacancy levels and poorly skilled staff.95 This lack of capacity and expertise impacts 
greatly on service delivery and has led to a backlog in decision-making on EIA applications.96 To illustrate this 
point, an article in the Business Day in late 2008 reported that of the 8943 EIA applications received by the DWEA 
since 2006, decisions on 44% were still pending.97

90 The manufacturing sector accounts for about 25% of GDP and the mining industry about 10%.

91 Department of Environmental Affairs (note 68 above).

92 South African Human Rights Commission (note 2 above).

93  For instance, low cost housing developments within the 500m buffer around tailings dams. Also permission given to luxury housing and estate 
developments in Gauteng in contradiction of environmental policies and planning frameworks. Also mentioned were precedence given to mineral 
exploitation over sustainability and conservation objectives.. Interviews with government of  cials, city planners, and environmental NGOs in Gauteng 
Province. unpublished research, (2009).

94 “Environmental Assessments ‘Easily Bought’” Business Day (25 November 2008).

95  For instance, the DME has 69 people working on mine safety, health and the environment, and from Mpumalanga alone there are 5000 mining 
applications, pers comm, DWEA of  cial, (2009).

96  See for example, “Delays have cost KZN 10bn” The Mercury (07 August 2008) and “Skills Shortage Leads to EIA Backlog” Business Report (27 
August 2007).

97 Business Day (note 98 above).
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4.5.2. Public Access to Information
The consensus amongst most civil society organisations was that information required for the effective monitoring 
of social and environmental issues was inaccessible. The procedure for obtaining or accessing relevant information 
is lengthy and time-consuming and generally does not yield positive results. Animal Rights Africa, for example, 
stated that their organisation “has been denied access by national and provincial conservation authorities to 
records containing information relating to the management of elephants and ivory stockpiles which ARA require 
in order to play a role as an effective watchdog. Access has apparently been refused on the basis of third party 
con  dentiality”. 

Organisations generally lack suf  cient resources, particularly funding, to litigate in an effort to obtain necessary 
information. In the event that organisations do attempt litigation, these organisations can run into  nancial 
dif  culties due a lack of suf  cient funds. Strategic litigation against public participation suits, or SLAPP suits, as 
described in one submission to the Commission, are suits initiated by well-resourced organisations or individuals. 
The submission described SLAPP suits as “suits without substantial merit that are brought by private interests to 
stop citizens from exercising their political rights or to punish them for having done so. The longer the litigation 
can be stretched out, the more litigation that can be churned, the greater the expense that is in  icted … the closer 
the SLAPP  ler moves to success. The purpose of such gamesmanship ranges from simple retribution for past 
activism to discouraging future activism”.98

Reasons are often not provided for refusing access to information. PAIA was slated as ineffective by some 
organisations as it contains clauses that allow companies / government departments to refuse any requests for 
information based on issues of con  dentiality. For example, groundWork, an NGO based in KZN explains, “in 
Pietermaritzburg, FFS used oil re  ners but have also refused to provide community people with information on the 
production processes, claiming con  dentiality. When this process was challenged through an appeal process with 
the Department of Agriculture and Environmental Affairs in KwaZulu-Natal the appeal was turned down”.

Public Participation 
One issue raised continuously during the hearings was the varying degrees of participation that occurred in 
practice and the inconsistent application of the public participation process. Problems with the process ranged 
from a lack of participation to a process that includes only a few members of the public. The SDCEA explained 
in their presentation to the Commission that “there is no discussion, they privatise the discussion. There is no 
proper informing and they go to the chiefs or the historical rural areas, where the Inkosis are in control and they 
get [their] permission and they go ahead. And the dangers of it are not being told, so public participation is actually 
privatised without proper consultation”.99 A similar concern was raised by the KZN Subsistence Fishers Forum, 
who denies being included in the “intensive public participation process” during the EIA for the Harbour Widening 
Project in Durban, despite formally requesting that the Transnet National Ports Authority include the organisation 
in the public participation process.

Consultation was not considered extensive or meaningful and public complaints were often not taken into account 
when making decisions. The submission from the Belhar Community Forum explains that “the lack of willingness 
and cooperation to meet our communities halfway, in most cases [the government] just goes through the motions 
without real commitment as if they are doing our communities a big favour”.100

Lack of Responsiveness 
Organisations were concerned that emails, letters and other forms of correspondence that were sent to government 
departments and EAPs were not responded to, even when a con  rmation of receipt was requested. Tracy Humby 
from the Nelson Mandela Institute at the University of Witwatersrand, called this process “stonewalling” and 
described it as “a strategy whereby government departments persistently fail to respond to queries or inputs 
made by interested and affected parties on environmental issues. Whether pursued as a deliberate strategy or as 
the result of negligence, indifference or simply the lack of manpower, the result frustrates interested and affected 
parties, stretching their already-sparse resources to the limit and effectively marginalising them from decision-
making processes”.101 

98 Humby, T. The Relationship between Realisation of the Right to Environment and MDG 7, submission to the SAHRC, (2009).

99 SDCEA.

100 Belhar Community Forum, submission to the SAHRC, (2009).

101 Tracy Humby (note 99 above).
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Therefore, it seems that decisions are taken without concerns being responded to or important matters being 
addressed. The Legal Resources Centre (LRC), in their presentation to the Commission explained “we write 
letters, we do not get responses for nine or ten months. We write an objection and the next response we get is 
to say that the very thing that we were objecting to has been granted. So the problem that you  nd is that, for 
instance in the Belfast area we might be dealing with nine applications, and we now very soon [are] going to be 
dealing with nine review procedures, when one of that could have been avoided had we just been listened to”.102

Environmental Impact Assessments and Assessment Practitioners
Apprehension over the effectiveness of EIAs was raised, as development was seen to take precedence over social 
and environmental issues and concerns. Bobby Peek from groundWork explained that “because of our current 
economic paradigms, 96% of EIAs are approved because ‘development’ is considered paramount, and short-term 
gains are considered over long-term effects”. Furthermore, “when EIAs are considered, there should be some sort 
of scoring card which balances the various factors that should be taken into account. As it stands, there do not 
appear to be any guidelines as to how the merits of an EIA are considered, and this means that different authorities 
make different decisions. It also means that individuals responsible for making these decisions might be swayed 
by an applicant (or by an [interested or affected party], although they are less likely, in most circumstances to have 
access or means to the decision makers)”.103

EIAs currently do not consider cumulative impacts or alternatives to particular developments. This lack of strategic 
planning means that the cumulative impact of developments on the environment and ultimately on human health and 
the health of other species is not considered. This leads to pressure on the public health care system and affects the 
health of employees and children attending school, leading to increased absenteeism and decreased productivity.

The role of an Environmental Assessment Practitioner (EAP) was called into question by organisations. EAPs are 
currently paid by developers and not the government, but they are meant to serve the public sector and the public. 
Given that the EIA process was borne out of a spirit of inclusiveness and an intention to ensure that development is 
more socially and environmentally sustainable, the way in which these processes are being applied is concerning. 
EAPs often do not respond to comments and decisions are taken without EAPs responding to concerns raised 
by stakeholders.104 Some EAPs were thought to represent the developer’s agenda. GroundWork stated in their 
submission that “the system is fundamentally  awed because the EAP is paid by the applicant. No matter how 
many oaths the EAP might take, it is inevitable that his / her loyalties will ultimately lie with the applicant rather than 
anyone else. An EAP’s worth is ultimately decided by how many EIAs they manage to get through, not by how 
fairly they treat and consider views from interested and affected parties and the public in general”.105

Impacts of Mining
Social and environmental impacts of mining were discussed in two presentations and raised by a few members 
of the public as a serious concern. These included; inter alia, impacts on the health of communities bordering 
mines, water, air and noise pollution and structural damage to infrastructure, with little positive impact by way 
of employment and growth at a local level. The impact of mining on water resources was highlighted several 
times. Concerns were raised over the lack of proper water treatment facilities and the fact that abandoned and 
closed mines were still impacting on water resources. The LRC explained that “one of the biggest threats to the 
integrity of water resources in South Africa is industry, and in particular the mining industry, which has long been a 
concern to environmentalists. Sources of water such as rivers and wetlands, which feed into water storage dams, 
are becoming increasingly polluted with chemicals that are directly harmful to those ingesting them and also in 
the long-term harmful for agriculture in the areas surrounding the water mass. The effects of pollution by mining 
activities are long-term”.106

In their submission, DWEA stated that recent legislative amendments have done much to harmonise environmental 
and mining policies. GroundWork, nonetheless, stated that the new Minerals and Petroleum Resources 
Development Act does not deal adequately with the policy con  icts concerned.107 

102 Legal Resources Centre, presentation to the SAHRC ESR public hearings, (2009).

103 groundWork (note 74 above).

104 Environmental NGO, pers.com, (C.Steenkamp op.cit.). 

105 groundWork (note 74 above).

106 Legal Resources Centre, submission to the SAHRC, (2009).

107 groundWork (note 74 above).
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4.5.3. Monitoring, Evaluation and Enforcement
The inadequate monitoring of industrial, manufacturing, development and other sectors that impact on the social 
and natural environment by national, provincial and local government was mentioned as a critical issue by a 
range of organisations.108 These concerns extended to the monitoring of carbon emissions and the protection of 
South Africa’s natural resource base, within and outside protected areas. The lack of monitoring and enforcement 
means that environmental transgressions go unnoticed and the transgressors are unpunished. The absence of 
ef  cient evaluation systems means that the effectiveness of programmes and policies that are implemented by 
the DWEA and other government departments, at a local, provincial and national level, are not scrutinised. The 
appropriateness and effectiveness of legislation and policies is therefore unclear. 

Biodiversity
Though South Africa has a well-developed protected area network, the protected areas tend to be small and 
insuf  cient attention is paid to the development wildlife corridors. This has given rise in some provinces, to the 
protection of some areas in isolation, which leaves the long-term achievement of conservation objectives in doubt. 
Insuf  cient attention is also given to the development of marine protected areas109 and terrestrial conservancies110 
and some habitats and biomes, which are under-represented.111 Management of protected natural resources 
can be improved in places. For instance, marine resources are plundered by criminal networks while  shermen 
are prevented from making a living from the resource legally. The KZN Subsistence Fishers Forum, for example, 
explained that “it is truly absurd to think that after nearly 15 years of democracy, we are still struggling to secure 
our rights to  sh while the thieves are quite literally looting away freely”.112 Furthermore, efforts to establish 
participatory forest management regimes were not generating the results expected.113 Lastly, meat production for 
mass consumption is environmentally unsustainable, particularly at the scale currently being practiced.114

Low Carbon Energy Strategies
South Africa relies heavily on industry as a contributor to the growth of the economy. Manufacturing and mining 
sectors are large energy users and South Africa is the largest producer of greenhouse gases in Africa. Cheap 
energy from the burning of coal may provide short term bene  ts but is not sustainable in the longer term. South 
Africa’s contribution to global climate change will have signi  cant local impacts and is a threat to sustainability 
and to the progressive realisation of the MDG, environmental rights and other human rights. Despite this, there 
appears to be a lack of commitment to investment in low carbon and renewable energy generation options115 and 
government has not set in place a meaningful programme to achieve a reduction of the country’s CO2 production.116 

In 2009, the national energy supplier, Eskom, applied to the National Energy Regulator of South Africa (NERSA) 
for a 45% tariff increase to cover its costs and expansion programmes, which will extend South Africa’s reliance on 
coal for energy-generation purposes. In January 2010, NERSA held a series of public hearings to allow interested 
and affected parties to comment on the proposed tariff increase. Most submissions indicated that the majority of 
South Africans would not be able to afford such a tariff increase, that great job losses would be incurred as a result 
and that South Africa’s over-reliance on coal was of great concern.117

108  The lack of monitoring of the Engen Re  nery in Durban South and responses to violations of permit conditions was mentioned as an example by 
the South Durban Community Environmental Action and groundWork (SDCEA and groundWork submissions). Also, some thirty mines are currently 
operating without licences and approximately 580 waste licences and permits are in backlog. (groundWork submission; DWEA of  cial, 2009). 

109  Marine protected areas do not adequately protect marine biodiversity. 23% of SA’s coastline is protected, only 9% of which is fully protected 
from extraction and  shing. None of the coastal protected areas extend further than 30 kilometres offshore. <http://soer.deat.gov.za/themes.
aspx?m=415>.

110  Less than 6% of terrestrial land in the country is under protection. Most of this is constituted by scheduled protected areas, such as national parks 
(type 1), or protected catchment areas (type 2).

111  The State of Environment website indicates that “110 SA vegetation types out of 447 are not protected at all and only 67 vegetation types are 
adequately conserved.” <http://soer.deat.gov.za/themes.aspx?m=415>.

112 KZN Subsistence Fishers Forum, submission to SAHRC, (2009).

113 Robertson, J. & Lawes, M.J. (note 87 above).

114  Animal Rights Africa, submission to the SAHRC, (2009). Note: ARA made a much more substantial submission, little of which has bearing on the 
MDG and which could therefore not be referred to. Their reference to the relative impacts of meat production and veganism, however, has direct 
relevance to sustainability.  

115 “Eskom’s Energy Dilemma” Business iAfrica, (11 August 2009) <http://business.iafrica.com/news/1857243.htm>.

116 S. Fakir, pers.com, (2009).

117  See for example “Eskom hikes draw strong opposition at hearing” Business Report (12 January 2010); “Pricey power may court collapse” Fin24, (14 
January 2010), <http://  n24.com/articles/default/display_article.aspx?Channel=News_Home&ArticleId=1518-25_2567711&IsColumnistStory=False>.



7th Report on Economic and Social Rights, South African Human Rights Commission, 2006–2009 37

4.5.4. Implications: Availability, Accessibility, Appropriateness and Acceptability
The expansion of protected areas and effective protection of the natural environment translates into the availability 
of a healthy environment and natural resources. However, environmental policy is not implemented effectively 
and living environments are impacted upon by various sources of pollution. In addition, weak governance and the 
poor application of EIAs result in the unsustainable use of the natural resource base, thereby reducing availability. 
Various efforts are underway to improve the availability of a healthy environment. However, this is accompanied 
by an ongoing decline of capacity on the part of the institutions that are supposed to achieve this. 

Access to a healthy environment and natural resources is and remains in  uenced to a large extent by one’s class 
and race, as demonstrated by the fact that people from poorer suburbs in urban areas have reduced access to 
healthy environments. The poor generally have to carry the greatest burden. The lack of effective governance 
often results in the criminalisation of local subsistence activities, and there does not seem to be any meaningful 
effort to address the existing inequities of access to information and public participation. In addition, ineffective 
policy implementation is exacerbating or even creating further environmental equity issues. 

Environmental legislation and policies tend to be technically well developed and appropriate to the task. However, 
policies are underdeveloped in respect of critical issues such as mining, energy use and carbon emissions. 
As an illustration, rapid urbanisation has overtaken policy development in some provinces creating a need for 
overarching, strategic planning frameworks. Furthermore, the lack of monitoring and evaluation systems means 
that the effectiveness of legislation and policies that are implemented is not assessed. 

Environmental policies are generally acceptable, using non-discriminatory language, encouraging participation 
and often aimed explicitly at addressing inequalities. Where this is not explicitly the case, policies are implemented 
within a wider policy framework in which these values are entrenched. The quality of actual policy implementation 
and the results achieved, however, varies substantially between different spheres of government and different 
municipalities. 

4.6. Recommendations
(a) The amendment of relevant legislation is required to ensure that the responsibility for environmental sector 

obligations is a concurrent competence of all three spheres of government instead of just national and provincial 
government. This will assist with monitoring and evaluation and with the implementation of policies that are 
appropriate at a local level. Municipalities will, however, require additional funds, capacity and expertise to 
carry out these duties.

(b) Improved reporting is needed in all sectors, particularly in the conservation and the energy sectors.118 This will 
assist in assessing the actual state of the environment and with highlighting gaps that need further attention 
and greater focus.

(c) An amendment of the EIA regulations, public participation guidelines and the PAIA is needed, to ensure 
greater engagement and more meaningful dialogue between Impact and Assessment Practitioners and 
the public and private sectors. The process of gaining access to relevant information should be simpli  ed 
and legal requirements compelling an acknowledgement of receipt of applications should be implemented. 
Consultation and public participation guidelines are needed particularly in the mining sector. While the DoM 
has indicated that they will initiate this process in the foreseeable future, the Commission urges the rapid 
initiation of the process. Furthermore, improved communication with and participation of local people in 
conservation and natural resource management is needed, as is a prioritised effort to deal with the protection 
of marine resources and the rights of subsistence  shermen. 

(d) A reassessment of the role of EAPs and consideration of their autonomy is required.119 A system is required, 
where EAPs are independently allocated to EIAs, possibly by the state, or funded by the state. The policy 
framework should further be modi  ed to include speci  c and quanti  able boundary values so as to reduce the 
pressure on regulatory agencies.120 

118 SAHRC (note 2 above).

119 groundWork (note 74 above). 

120 Prof. Fuggle, pers comm, South African Human Rights Commission (note 2 above).
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(e) An inter-governmental initiative, involving all three tiers of government, should develop guidelines for 
the streamlining of operational procedures and for improved co-ordination between different government 
departments and different spheres of government. These should be propagated throughout government by 
way of an ongoing information and capacity building programme. 

(f) A programme involving all three tiers of government should be launched, to deal with the unfolding capacity 
crisis at especially, but not only, provincial and local government levels as a matter of great urgency. The 
programme should identify and address qualitative, non-  nancial factors (such as insuf  cient training, 
inappropriate implementation of af  rmative action policies and corruption) that contribute to declining 
capacity at critical government departments. Emphasis should be placed on the independent functioning of 
departments, skills development and the development of information systems, monitoring and enforcement 
capacity. 

(g) Increased focus is needed on the expansion of marine protected areas and better representation of all biomes 
in terrestrial protected areas. The improvement of South Africa’s ability to report on the quality of the resources 
preserved is essential to the survival of these areas.121. A greater indication of the state of the environment 
with regards to the following is needed:
 Species and ecosystem biodiversity.
 Size of open spaces.
 Plans for future developments.
 The protection of marine protected areas.
 Buffer zones and their inclusion in town-planning processes.

(h) A multi-stakeholder task team should be urgently set in place, with the participation of the government, the 
private sector and the international donor community to develop a well-resourced programme to deal with the 
existing and threatening mining impacts, particularly impacts on watersheds and air quality. 

(i) As a matter of urgency,  current efforts to invest in and develop low-carbon and renewable energy sources 
should be scaled up signi  cantly. Develop funding mechanisms to achieve this and partner with civil society 
to implement these schemes. Implement practical steps aimed at improving the sustainability of resource 
use and adaptation to climate change, and conduct more detailed assessments of the vulnerability of key 
threatened areas and the likely timelines of climate change impacts.122

121 SAHRC (note 2 above).

122 Ibid.
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CHAPTER 5: THE RIGHT TO WATER AND SANITATION
5. 

5.1. The Meaning and Content of the Right
Section 27 (1) (b) of the Constitution provides that “everyone has the right to have access to suf  cient food and 
water”. This obligation is extended in section 27 (2), according to which the state must take reasonable legislative 
and other measures, within its available resources, to achieve the progressive realisation of these rights. The right 
to suf  cient water intersects with environmental rights and is an enabling right for the enjoyment of other rights 
such as health and education. 

The right to water is a shared competency of national, provincial and local government. The national government, 
through the DWEA, is responsible for setting national policy frameworks and standards for the delivery of water 
services, while provincial government must monitor and support local government, which is responsible for the 
actual delivery of water and sanitation services. Other key role-players are the Water Research Commission, 
the Water Institute of South Africa and NGOs like the Mvula Trust. Several municipalities have also involved the 
private sector in service delivery. The Development Bank of South Africa is an important  nancier of infrastructure 
development for water and sanitation service delivery.

5.1.1. National and International Legislation and Agreements
The right to water is speci  cally entrenched in two international human rights treaties. Article 14 (2) of the 
Convention on the Elimination of all Forms of Discrimination Against Women (CEDAW) 1979, obliges states to 
eliminate discrimination against women in rural areas and ensure to such women the “right to enjoy adequate 
living conditions, particularly in relation to housing, sanitation, electricity and water supply, transport and 
communication”.123

Under Article 24 (2) of the Convention on the Rights of the Child (CRC), 1989, states are obliged to take steps 
to ensure the realisation of a child’s right to health and in particular to take appropriate measures: “c) to combat 
disease and malnutrition, including within the framework of primary health care, through, inter alia, the application 
of readily available technology and through the provision of adequate nutritious foods and clean drinking water, 
taking into consideration the dangers and risks of environmental pollution”.124

Furthermore, state parties to the International Covenant on Economic, Social and Cultural Rights (ICESCR), 
1966, recognise in article 11 “the right of everyone to an adequate standard of living for himself and his family, 
including adequate food, clothing and housing and to the continuous improvement of living conditions”. The fact 
that the provision uses the word “including” indicates that this list was not intended to be exhaustive. This right 
has long been interpreted as including water, an interpretation recently con  rmed by the UN body responsible for 
monitoring compliance with this treaty, the Committee on Economic, Social and Cultural Rights.125

Important sets of water national legislation and policy governing water protection, provision and access include: 

 National Water Act 36 of 1998; 
 Water Services Act 108 of 1997; 
 Water Research Act 34 of 1971; 
 White Paper on Water Supply and Sanitation (1994); 
 White Paper on Water Policy (1997); 
 White Paper on Basic Household Sanitation (2001); 
 National Water Resource Strategy (2004); 
 Draft White Paper on Water Services (2002); 
 Draft Position Paper for Water Allocation Reform (2005); and 
 Draft Position Paper for Water Allocation Reform in South Africa (2005). 

123 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW). 1980. 

124 Convention on the Rights of the Child (CRC). 1989.

125 Water Aid and Rights and Humanity. The Right to Water: A Legal Obligation, <http://www.righttowater.info/code/overview_4.asp>.
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Legal and Policy Developments between 2006 and 2009
Developments after 2006 include the development of the Consolidated Environmental Implementation and 
Management Plan (2008), the Drinking Water Quality Regulation Programme (2004) and an enforcement protocol, 
which is used to ensure service delivery from municipalities.126

The implementation of water policy at a local level is supported by the Municipal Infrastructure Grant (MIG), 
administered by the Department of Cooperative Governance and Traditional Affairs (DCGTA)127 and a capacity 
building grant. The MIG aims at providing funds for municipalities to provide all South Africans with a basic level 
of service by the year 2014, through the provision of grant  nance to cover the capital cost of basic infrastructure.

Water management has signi  cant crosscutting implications as access to water relates directly to sanitation and 
health,128 which collectively relates to poverty.129 Further, cutting off access to water for domestic use or agriculture 
could also be interpreted as an eviction in terms of the Labour Tenants Act 3 of 1996 and the Extension of Security 
of Tenure Act 62 of 1997. Similarly, failure to provide access to water could be interpreted as denying the right to 
housing,130 or discrimination on the basis of race, class or gender.131

During a municipal election campaign in 2000, the ANC promised free basic water. By the middle of 2001 a 
revised tariff structure was suggested which included six kilolitres of free water per month (40 litres per person per 
day for a family of  ve or 25 litres per person per day for a family of eight).132 The White Paper on Basic Sanitation 
further set a target of universal access to basic sanitation by March 2010. These policies were to be implemented 
progressively within the means of individual municipalities.133 This deadline has since been extended, however, to 
2014.134 In 2009, the DWEA stated that attention was being given to greater re-use of ef  uent, desalination and 
other processes to stretch the water supply135 and estimated that backlogs in water service delivery will only be 
eliminated in 2011 and in sanitation by 2031.136 

5.2. The Relevant MDG, Targets  and Indicators
The target and indicators for MDG 7 related to water are presented in the table below. 

Table 5: Targets and Indicators of Millennium Development Goal 7

Goal 7: Ensure Environmental Sustainability

Target Indicators

Target 10: Reduce by half the proportion of people 
without sustainable access to safe drinking water

 Proportion of the population with sustainable access 
to an improved water source, urban and rural
 Proportion of the population with access to improved 
sanitation

126  Swart, M. Water Quality Regulation: In-Depth Discussions of DWAF’s Blue and Green Drop Certi  cation, Water Services Regulation, <http://www.aii.
co.za/cv/Mariette%20Swart.pdf>.

127 The former Department of Provincial and Local Government.

128 Draft White Paper on Basic Household Sanitation, (2001).

129 Draft White Paper on Water Services, (2002).

130 Government of the Republic of South Africa (note 17 above).

131 White Paper on National Water Policy, (1997).

132  Department of Water Affairs and Forestry. Free Basic Water Provision: Key Issues for Local Authorities, (2001), <http://www.dwaf.gov.za/dir_ws/
webdocs/share/ViewwebDoc.asp?Docid=38>.

133 Draft White Paper on Water Services, (2002).

134 DWEA, submission to SAHRC, (2009).

135 Ibid.

136 Tissington et al, (note 3 above). 
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5.3. Main Themes Arising
In this section the main themes which arise out of the assessment of South Africa’s progress towards meeting the 
MDG and ful  lling the right to water and sanitation are presented. 

 Access to water and sanitation: although much attention has been given to addressing the backlog in 
the provision of water and sanitation in South Africa since 1994, there are varying accounts of the level 
of service delivery that has been achieved to date. Some organisations have reported discrepancies in 
government statistics.137

 A human rights perspective: because the MDG are framed from a political perspective as opposed to a 
human rights perspective, there are some discriminatory issues that are not addressed in the MDG, such 
as unequal access for men and women and for people with disabilities. It also does not deal with  nancial 
access or the lack thereof.

 Distribution: the MDG and goals framed by the DWEA do not address issues of distribution. This means that 
the worst performing municipalities in terms of service delivery might not improve access at all by 2014, but 
South Africa could still reach its target of halving the proportion of the population without access to water. 
These poor-performing municipalities usually serve the poorest of the poor.

 Indigent policy: the current model of targeting indigent households in South Africa is fundamentally  awed 
as the onus is on households to prove that they are indigent. To access free basic water (FBW) and 
free basic sanitation (FBSan), one has to be listed on the indigent register. The process of doing this is 
lengthy and people who apply to be listed on the indigent register are often stigmatised. In addition, not all 
municipalities are currently implementing the FBW and FBSan policies.

 Municipalities: while national government acts as a regulatory body, municipalities are  nding it dif  cult 
to roll out services because of a lack of capacity, funds and resources. While a wealthy municipality can 
provide services through cross-subsidisation, poor municipalities are unable to do so. This results in a large 
number of disconnections in areas that are served by very poor municipalities, as households cannot afford 
to pay for basic services.

 Water quality: while national government has begun a process of quality control and monitoring, there is 
a concern that municipalities do not have the capacity, expertise or resources to carry out water quality 
tests. Furthermore, submissions to the Commission highlighted the urgent need for action on water quality 
surrounding mines or former mines. 

 Water conservation: there is a need to consider the fact that South Africa is a water-poor country and 
therefore to ensure that all service delivery schemes are sustainable and water-conserving. Furthermore, 
infrastructure management is urgently required. This will limit water losses due to poor infrastructure 
maintenance. 

5.3.1. Planning Systems
Information gathering and monitoring
While still part of DWAF, the water and sanitation directorates developed an integrated monitoring and 
assessment information system to provide information on water and sanitation service delivery.138 Part of this is 
a well-developed drinking water quality regulation, which is implemented through the regular municipal audits 
for compliance monitoring.139 DWEA is also conducting a long term study to reconcile water supply and demand, 
which the department aims to complete by 2012. Nonetheless, it is important to note that disputes about water 
quality have occurred. 

Budgetary planning and oversight
Budget data used in this section was obtained from DWEA’s annual reports.140 Annual  nancial statements are 
recorded for a  nancial year (beginning 01 April and ending 31 March). This report illustrates both changes in 
the allocated budget for each  nancial year beginning in 2005/2006, as well as the annual percentage change in 
allocation.

137 For example, the oral submission from the Centre for Applied Legal Studies submitted to the Commission for the ESR public hearings in 2008. 

138  Department of Water Affairs and Forestry. Inception Report:Monitoring and Assessment Information Services, (2001), <http://www.dwaf.gov.za/
IWQS/wrmais/MAIS-project-inception.pdf>.

139  Department of Water Affairs and Forestry. Drinking Water Quality Regulation Strategy, (2005), < http://www.dwaf.gov.za/dir_ws/waterpolicy/default.
asp?nStn=policy_detail&Policy=432>.

140 Budget analysis from former Department of Water Affairs and Forestry (DWAF), now DWEA.
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Table 6: Growth and Variance for the Former National Department of Water Affairs and Forestry (2005/06 
to 2008/09)

Financial Year In  ation
Allocation Spending Variance

%
Nominal 
Growth

Real 
GrowthR’000

2005 / 2006 3.4 3 935 636 3 717 088 94.4  - -

2006 / 2007 4.7 4 660 303 4 305 650 92.4 18.4 15.0

2007 / 2008 7.1 5 862 396 5 385 396 91.9 25.8 21.1

2008 / 2009 6.8 3 786 241 3 747 709 99.0 -35.4 -42.5

Budget expenditure for DWEA indicates that there has been a continuous increase in the budget allocation from 
the National Treasury between 2005/06 and 2007/08, but a sharp reduction in allocation and spending in 2008/09. 
Prior to 2008, the department spent only 92% of its allocated budget.

While budget allocation and spending increased between 2005/06 and 2007/08, allocation by 2008/09 had 
decreased by almost 50% from 2007/08. This means that the impact of in  ation was greater on expenditure than 
the budget allocated to the department. 

Planning frameworks for the development of water services and sanitation seem well developed, though largely 
limited to the water sector, and the system as a whole has worked well to promote human rights in this sector, at 
least at a policy level. DWEA’s (while still DWAF) water-related budget allocation has increased steadily over the 
last three budget years.

Table 7: Budget Allocation for Water and Sanitation between 2006 and 2009

Financial Year Budget R

2006 4.4 billion

2007 5.3 billion

2008 6.6 billion

2009 7.8 billion

Municipal sanitation expenditure more than doubled between 2003/04 and 2006/07, most of which was spent 
on infrastructure development.141 In 2007, R1.9 billion, to be spent over three years, was allocated for water and 
sanitation services infrastructure and substantial resources allocated to municipalities through the MIG. In 2007, 
DWEA was expected to establish a special programme for Bulk Water Services Infrastructure, which included 
wastewater treatment plants. In 2008, an additional R1.4 billion was allocated to the Regional Bulk Infrastructure 
Fund for Water Services. Based on the demands for funding (up to R60 billion), it is clear that the existing fund is 
far from suf  cient and that additional funding is urgently required.

5.4. Progress Made in Terms of the Relevant MDG

TARGET 9 Integrate the principles of sustainable development into country policies and programs 
and reverse the loss of environmental resources

The right to suf  cient water is well entrenched in South African and international legislation, policy, strategies, 
action plans and jurisprudence. In April 2008, the South African High Court gave further meaning to the right of 
access to water when it declared prepaid meters installed in Phiri, Soweto unconstitutional, and ordered the City 
of Johannesburg and others (CoJ) to increase the quantity of FBW to 50 litres per person per day, with the option 
of having a regular water meter installed. CoJ, however, appealed against this ruling and the Constitutional Court 

141 72% for metros (R996 million), 91% for local municipalities (R1.6 billion) and 95% for district municipalities (R322 million) for 2006/07.
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subsequently found in favour of CoJ, concluding that neither the FBW policy nor the installation of pre-paid water 
metres in Soweto constituted a breach of section 27 of the Constitution.142 Despite the fact that the court ruled 
against the residents of Soweto, the Phiri Water case demonstrates that the poor and marginalised are able to use 
legal means to defend their right of access to water. However, having to go this route is obviously far from ideal. 

According to DWEA’s statistics, almost all of South Africa’s provinces score in excess of 90% compliance with 
water quality standards.143 However, in recent years there have been persistent media reports about widespread 
problems with municipal sewage systems, unsafe tailings dams and waste spills that are leading to a “water 
contamination crisis.”144 

The debate achieved party political overtones with the then Minister of Water Affairs and Forestry denying that 
there was a water crisis,145 while the opposition criticised her for being “in denial”.146 The controversy intensi  ed 
later in the year with the suspension of a researcher from the Centre for Scienti  c and Industrial Research (CSIR) 
as a result of a paper in which he raised critical issues regarding water quality and sustainability of water supplies 
in South Africa.147 Just dealing with the decanting of water from old mines between Gauteng and the Highveld 
escarpment, for instance, will require about R2.5 billion per annum.148 

In its submission to the Commission, the Water and Sanitation directorate of DWEA stated that there are 2.1 
million people in South Africa without access to water, excluding those 2.5 households without access to housing 
or infrastructure. This means that approximately 96% of all South Africans have access to potable water. These 
 gures indicate a great improvement in water service delivery since 1994, when only half the population had 
access to potable water. These statistics, however, are not disaggregated by type of service (i.e. standpipe, tap in 
the house). Progressive realisation would imply that services for people in South Africa are constantly improving 
and additional information on this is required. 

The Development Indicators Mid-Term Review released by the Presidency on 21 June 2007 indicated an increase 
of RDP-standard water provision from 61.7% in 1994 to 84.7% in 2006.149 The  gures presented in the MDG Mid-
term Review match those provided by DWEA.150 According to a report from the WHO/UNICEF Joint Monitoring 
Program for Water Supply and Sanitation, access to water increased from 83% in 1990 to 88% in 2004, slightly 
contradicting the government’s  gures.151 These  gures resonate with the statistics on the of  cial UN MDG 
Indicator website.152 

Progress on providing FBW to the poorest sectors of society has been slower and is implemented on an ad hoc 
manner by municipalities, with varying compliance with national standards.153 Nevertheless, according to DWEA, by 
30 November 2009, 86% of all poor households in the country had received access to FBW.154 Figures presented by 
the Centre for Applied Legal Studies (CALS), however, showed that only 74% of registered indigent households have 
access to FBW. This excludes those households that have not registered or that do have adequate infrastructure to 
allow for service delivery. 

142 Lindiwe Muzibuko (note 29 above).

143  Department of Water Affairs. Compliance Status. <http://www.dwaf.gov.za/dir_ws/DWQR/default.asp?PageID=0&PageHeading=Compliance%20
Status>.

144  “SA may face water contamination crisis” Mail and Guardian, (3 February 2008), <http://www.mg.co.za/article/2008-02-03-sa-may-face-
watercontamination-crisis>.  

145  “There is no water crisis, says government” Mail and Guardian, (4 February 2008), < http://www.mg.co.za/article/2008-02-04-there-is-no-water-crisis-
says-govt>.

146  “DA: Minister in denial over ‘looming’ water crisis” Mail and Guardian, (6 March 2008), <http://www.mg.co.za/article/2008-03-06-da-minister-in-denial-
over-looming-water-crisis>.

147  The paper was originally drafted as a keynote address at a CSIR conference “Science Real and Relevant”, Turton, A. (unpublished paper) Three 
Strategic Water Quality Challenges that Decision-Makers Need to Know About and How the CSIR Should Respond. (2008). <http://researchspace.
csir.co.za/dspace/bitstream/10204/2620/1/Turton_2008.pdf>.

148 Legal Resources Centre (note 107 above).

149  The report provides Census statistics and “internal processes” in the Department of Water Affairs as sources, and resonates with  gures available 
from related sources. <http://www.info.gov.za/otherdocs/2007/developmentindicator/household.pdf.

150  Department of Water Affairs, Water Services Information Systems. <http://www.dwaf.gov.za/dir_ws/wsnis/default.asp?nStn=wsnisindex>.

151  United Nations Children’s Fund & World Health Organisation Joint Monitoring Programme for Water Supply and Sanitation, <http://www.wssinfo.org/
pdf/country/ZAF_wat.pdf>.

152 United Nations Statistics Division (note 85 above).

153 Tissington, K. et al (note 3 above).

154  Department of Water Affairs. Water Services: Free Basic Water Project, <www.dwaf.gov.za/dir_ws/fbw/Default.asp?Pageid=11&PageHeading=IMPL
EMENTATION%20STATUS%20:%20Provincial%20Summaries>.
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In respect of the proportion of the population with access to improved sanitation, DWEA indicated in its submission 
to the Commission that there are 13.2 million people in South Africa without access to basic sanitation. This 
number does not include those people without access to housing or households without appropriate infrastructure. 
Figures from 2009 show that rapid progress was being made with service delivery, as approximately 434 000 
households were being serviced per annum with sanitation as opposed to the planned 300 000 per annum. 
Furthermore, bucket systems have been reduced from 23 000 to 9 000 (3% of the population) over the same 
period. Nonetheless, the target for universal access has been moved to 2014.155 

The South African Development Indicators Mid-Term Review released by the Presidency in June 2007 stated that 
households with access to RDP acceptable sanitation156 increased from 50% in 1994 to 71% in 2006, and progress 
was being made to eliminate the bucket system in established settlements by the end of 2007. In addition, there is 
a backlog of access to sanitation of some 3.7 million households which will require an acceleration of the delivery 
rate to meet the target of universal access to sanitation by 2014. The MDG Mid-Term Review of 2006 stated 
that major progress had been made with regards to the provision of sanitation services and that access to basic 
services had increased from 59% of the population in 1994 to 94% of the population in March 2007.157 

However, the UN MDG statistics showed little progress in respect of the provision of sanitation between 1990 
and 2006, with only two thirds of the country’s urban population and just half of the country’s rural population with 
access to acceptable sanitation.158 According to DWEA, there is a policy on FBSan available for implementation, 
but currently, there is a lack of awareness of the policy, municipalities are not implementing the policy and DWEA 
information systems do not provide any information or statistics relating to FBSan.

5.5. Findings on the Progress Made by the State on the Realisation of the Right
5.5.1. Access to Water and Sanitation
At present, there are con  icting statistics on the level of water and sanitation provision in South Africa.159 While the 
former DWAF developed a comprehensive Water Services National Information System, civil society organisations 
still question the validity of the statistics presented. This discrepancy makes it dif  cult to assess the progressive 
realisation of the rights concerned.160 

There is also no indication of continuous improvement in service delivery to households, as would be expected 
if you are to progressively realise a right. For example, if a household is provided with a standpipe that is within 
200 metres from the household, one would expect that service delivery would be improved so that the household 
will eventually have a standpipe on their stand and eventually a tap within the house. If DWEA’s target is simply 
to meet the RDP requirement, this would mean that some households will never have access to water within their 
dwelling. The state has a constitutional obligation to meet both the needs of people that have no access to water 
and sanitation, while continually improving the level of service to other households.

Finally, in terms of basic service delivery, the state is providing ventilated pit latrines (VIPs) to communities, mainly 
in very impoverished areas. These VIPs are not necessarily suited to humid climates and become full very quickly. 
As a former Johannesburg water regulator, Kathy Eales stated, “many VIPs are now full and unusable. In many 
areas, VIPs are now called ‘full-ups’. Some pits were too small, or were fully sealed”.161

155 DWEA, submission to SAHRC (2009).

156 A RDP accepted level of sanitation is a ventilated improved pit latrine or  ush toilet connected to a septic tank or sewerage system.

157 These percentages do not differentiate between access to water and sanitation and the source is not referenced.

158 United Nations Statistics Division (note 85 above); SAHRC (note 2 above).

159  Centre for Applied Legal Studies (CALS), submission to the SAHRC, (2009). For example, a speaker questioned the validity of the statistics 
presented by DWEA on the percentage of households with access to water and sanitation that is of a RDP-acceptable level.

160 SAHRC (note 2 above).

161  Nojiyeza, S., Bond, P., Amisi, B. & Khumalo, D. South Africa: The Neoliberal Loo, Greenleft, (2008), <http://www.greenleft.org.au/2008/742/38369>.
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5.5.2. Human Rights Perspective

Using the above example of the household standpipe, if the targets are not framed from a human rights perspective, 
they run the risk of discriminatory practices that may impede service delivery. For example, CALS explained 
that, “the Millennium Development Goal as it is framed … doesn’t deal with physically disabled people and with 
marginal communities including tenants and non-property owners and also farm dwellers. Those are some of 
the discriminatory aspects that are not addressed”.162 CALS further stated that “access within a human rights 
framework includes  nancial and physical access. It’s no good bringing water closer and closer to the community 
if they can’t pay the tariffs”.163

Tariffs and Distribution
A dif  cult problem to deal with at a national level is the distribution of wealth and resources equally amongst all 
citizens. Currently, water service providers, which are entities tasked with providing water to households, are 
mandated to set water tariffs, while the national government acts as a regulator. As such, each municipality or 
local governing entity is entitled to charge users according to their level of usage, in which case, the more one 
uses, the more one pays. Currently, some municipalities do implement this system, albeit on an ad hoc basis, 
and the same block tariffs are applied to high-end users such as business, industry, government departments and 
wealthier residential consumers as to poorer households.164

Implementing such a system will not only encourage the conservation of water resources, but allow municipalities 
to cross-subsidise service delivery between high-end users and poorer users. In addition, richer municipalities 
can fund service delivery in poorer municipalities. However, unless a sliding scale of costs is implemented, poorer 
municipalities will never have suf  cient funds or resources to deliver on their mandated services.

Indigent Policy
Free Basic Services (FBS) are provided only to those households that are registered as indigent. This policy 
is seriously  awed as the onus is on a household to identify itself as indigent. Many vulnerable households are 
unaware of the indigent policy or do not register for fear of being stigmatised.165 As such, the poor are woefully 
under represented on the register. It has therefore been argued that the indigent policy serves as a barrier to 
the proper access to FBS. Furthermore, the FBS policy is inconsistently administered by different municipalities 
and the poorest municipalities serving the most number of indigent households do not have the resources and 
capacity to apply the FBS policy. Furthermore, CALS explained that “the formulation of the allocation of FBW 
as ‘per household per month is problematic because it does not re  ect the reality, particularly in the poor urban 
setting, of multi-dwelling households that must all share the same FBW allocation”.

Disconnections / Credit Control
There is a trend to impose harsh credit control measures, such as water restriction devices, on low income 
residents, while higher income residents, businesses and government departments are treated more leniently. 
Simultaneously, there is a trend of non-payment for water services by parties that can afford to do so, such as 
government, which is a major defaulter.166 To add to what can only be described as a form of discrimination, it was 
found that the tariff structures of municipalities with similar resource bases and population pro  les vary greatly.167

Given that services are provided at a municipal level, policy implementation can be adapted to local conditions 
and can theoretically respond well to dealing with inequities and discrimination. However, decentralising 
implementation to this level also makes service provision subject to local capacity and resource constraints (see 
section on municipalities below). These tend to impact negatively on the progressive realisation of rights, and 
current forums of public participation such as ward councils and the Integrated Development Plan and Water 
Service Development Plan processes fail to adequately incorporate input from communities, particularly from 
vulnerable, marginalised and poor communities.168 

162 CALS (note 160 above).

163 Ibid.

164 Tissington, K. (note 3 above).

165 Ibid.

166 Ibid. 

167 Ibid.

168 The recommendations derived mainly, but not exclusively, from Tissington, K. et al (note 3 above).



7th Report on Economic and Social Rights, South African Human Rights Commission, 2006–2009 47

Municipalities
While the national government acts as a regulatory body, municipalities are tasked with service delivery at a 
local level. Unfortunately, different municipalities have different levels of capacity and funding. As such, some 
municipalities  nd it dif  cult to roll out services because of a lack of capacity, funds and resources. While wealthy 
municipalities can provide services through cross-subsidisation, poor municipalities are unable to do so.

It is also evident that there are severe capacity problems at municipal level which is plagued by gross under 
spending despite the urgent need for service delivery.169 Having said that, for those capacitated municipalities the 
MIG and Equitable Share funding allocations were found insuf  cient to ensure universal access to adequate water 
and sanitation. This is particularly the case in poorer municipalities and has often resulted in poor infrastructure 
maintenance and poor service. Furthermore, municipalities implement policies on an ad hoc basis. While local 
knowledge is essential for the appropriate implementation of policies, greater regulation is needed to ensure that 
municipalities meet at least the basic requirements for service delivery. 

Water Quality
There are strong indications that water quality is declining due to water contamination from illegal dumping, 
decanting mines and sewage plants. Submissions from the Federation for a Sustainable Environment (FSE) and 
the Legal Resources Centre (LRC) clearly articulated the consequences that are imminent if action is not taken 
on mine-water pollution. This trend is likely to continue given the country’s current energy-generation strategy 
and emphasis on coal mining.170 In addition, because EIAs are reactive instead of proactive, they are ineffective 
in sustainable development planning, and there is very limited or no monitoring of the environmental and social 
impacts of mining or enforcement of relevant legislation. 

While the DoM does have a new policy for the identi  cation and rehabilitation of derelict and ownerless mines, 
action will have to be taken with some level of urgency to ensure the protection of valuable water resources, 
particularly in this water-poor region. Further, the current and potential impact of decanting mines and dysfunctional 
sewage systems on the water supply, and thereby on the living standards, health and rights of millions of South 
Africans, is very concerning and will impede the progressive realisation of the right to water and sanitation.171

Dr Anthony Turton, in the LRC submission, summed up the state of water resources in South Africa by stating 
that, “aquatic ecosystems are in stress and some, like Middleburg dam, are simply at the very limit of our current 
scienti  c capacity to ‘manage’. Our coal-based energy has resulted in externalised costs in the form of acid rock 
drainage and acid rain. Our mining-based economy has resulted in externalised costs in the form of acid mine 
drainage and decanting water containing potentially toxic loads of heavy metals and radio-nuclides. Our industry is 
globally uncompetitive due to the protectionist policies used by a pariah state to bolster the national economy, now 
producing ef  uent streams that are so costly to clean up, that in many cases the economic viability of the industry 
is at stake, if we expect a signi  cant reduction in discharge. We have lost our dilution capacity in rivers and I have 
predicted that we are moving away from an Integrated Water Resource Management (IWRM) paradigm into a 
new Integrated Salts Management phase instead. Then there is the issue of global climate change, introducing 
another level of uncertainty”.

Water Conservation
Recent research has indicated that water needs in South Africa could soon exceed supply in places due to 
population and economic growth, restricted rainfall and climate change. The sustainability of water resources 
does not feature strongly enough in development planning decisions. As such, previous recommendations of 
sliding-scale tariffs might assist in encouraging more responsible water use. Additional methods of curbing excess 
water use and cleaning and preserving mine-water are also needed.

5.5.3. Implications: Availability, Accessibility, Appropriateness and Acceptability
Given that DWEA and civil society organisations are in disagreement over the actual level of service delivery, it is 
dif  cult to ascertain the level of access that South Africans have to water and sanitation. Nevertheless, there has 
been an improvement in the delivery of water services, but delivery in respect of sanitation is still lagging.

169 Tissington, K. et al (note 3 above). 

170 Ibid. 

171 CALS (note 160 above).
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Access to FBW is limited to households that registered as indigents and it was found that the provision of this 
service by municipalities is conducted in a rather ad hoc manner. For example, despite the FBSan policy, there 
appears to be very little awareness around its existence and few municipalities are implementing it. Statistics on 
service delivery in this area are dif  cult to locate. Accessibility is also undermined by a lack of  nancial means to 
pay for water and sanitation, particularly for poor households. 

The acceptability of the use of VIPs is questionable as research has shown that VIPs do not function well in humid 
areas and become full very fast. The impact of dumping, mining and other pollutants on water also undermines 
the acceptability of the service being provided.

For some communities in the poorest municipalities in the country, availability is of concern. Research by CALS 
showed that South Africa could achieve its MDG targets with regards to water and sanitation provision without any 
progress being made in the country’s worst performing municipality.

The appropriateness of the Indigent Policy used in South Africa is questionable as it places the onus on poor 
households to prove that they are poor and to voluntarily register as an indigent household. Some households 
might not be aware of the policy and if they are aware, there is often a stigma attached to indigent households and 
for that reason people may be reluctant to voluntarily register. 

Given that services are provided at a municipal level, policy implementation can be adapted to local conditions 
and can theoretically respond well to local conditions of inequity and discrimination. However, decentralising 
implementation also makes service provision subject to local capacity and resource availability and this tends to 
impact negatively on the progressive realisation of rights.

5.6. Recommendations
1. For relevance in South Africa, the MDG indicator for water provision should be expanded to include issues of 

sustainability, discrimination and quality.172

2. As a matter of urgency, the development of an accord between DWEA and DoM is needed on the harmonisation 
of mining development policies with water resource protection. Serious consideration is needed on issues of 
sustainability in mining applications and the enforcement of environmental regulations with the operation and 
rehabilitation of mines.173

3. The gap between economic dimensions of service delivery and  nance should be addressed on the one hand, 
and policy targets, policy implementation standards and policy ef  ciency at different levels of government 
on the other. The development of a new, overarching funding mechanism, such as the proposed American 
Infrastructure Investment Bank, should be considered as part of the solution. 

4. A strategy to ensure that the poor and vulnerable retain access to water while simultaneously resolving issues 
around non-payment for services is required. Among others, the Indigent Policy and register for the allocation 
of Free Basic Services should be replaced with a universal allocation approach or geographic targeting. The 
implementation of an appropriate FBSan policy and a FBW national minimum should be standardised across 
all municipalities.174

5. The national regulation of water tariffs and credit control practices to promote social and environmental 
justice is needed to ensure uniformly low tariffs for low consumption and equitable rates across rich and poor 
municipalities. Fair, equitable and pro-poor policies on enforcement and disconnections should be implemented, 
including the prohibition of prepayment and other water restriction devices in poor communities.175

6. As a matter of great urgency, the assessment and resolution of capacity problems at a municipal level is 
required. This should include greater  nancial and technical support and the allocation of skilled personnel to 
under-capacitated and poor municipalities.

172 SAHRC (note 2 above).

173 Ibid.

174 Tissington, K. et al (note 3 above). 

175 Ibid; SAHRC (note 2 above).
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7. The promotion of research on service delivery is required on the following:
 Environmental, institutional and economic dimensions of service delivery; 
 Climate change and the availability of water resources including pollution, water quality and water resource 

development; 
 The institutional framework of water management and service provision, organisational capacity and human 

resource development and training; 
 Levels of water consumption and costs and affordability of water services for low income households, 

including the non-payment for services; and
 Options for cross-subsidisation and elasticity of demand at different levels of consumption across different 

bands of user groups.176 

176 Ibid; Provincial Government of the Western Cape (note 3 above).
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CHAPTER 6: THE RIGHT TO FOOD
6. 

6.1. The Meaning and Content of the Right
Section 27 (1) (b) of the Constitution states that “everyone has the right to have access to suf  cient food and water”. 
This obligation is extended in section 27 (2), according to which the state must take reasonable legislative and other 
measures, within its available resources, to achieve the progressive realisation of these rights. In section 28 (1) (c) 
the right to food is expanded as a right to basic nutrition for children and in section 35 (2) (e) as a right for detainees 
and sentenced prisoners. 

Section 25 (4) (a) further speaks of a commitment to land reform and reforms to bring about equitable access to 
all South Africa’s natural resources, while determining that fair compensation must be paid in the event of land 
being expropriated for a public purpose. Where the state takes land from people that they use to produce food 
for themselves, the constitutional right to food will be relevant in determining what fair compensation would be. 

The right to food is entrenched also in international human rights law, conventions and international strategies: 

The Convention on the Rights of the Child (1989) obliges states “to care for children and to combat disease 
and malnutrition through, among others, the provision of adequate nutritious foods and nutritional support 
programmes”.177 

The World Food Summit Plan of Action (1996) speci  es actions that states must take to limit hunger and malnutrition 
and says that steps must be taken to clarify the content of the right to food and freedom from hunger. Article 11 
of the International Covenant on Economic, Social and Cultural Rights (ICESCR) obliges states “to recognise the 
right of everyone to adequate food and requires active interventions on the part of states to counteract hunger”. 
General Comment No. 12 (1999) of the Committee on Economic, Social and Cultural Rights (CESCR) interprets 
the meaning of this right and links food rights and health care rights.

South Africa has highly developed food standards that are entrenched in the legislation,178 the foundations of 
which were laid during the apartheid era. However, these failed to adequately address issues of food security and 
nutrition that are of particular relevance in a context characterised with inequitable access to natural resources 
and variable rainfall patterns. South Africa has no major assistance from the Food and Agriculture Organisation 
(FAO) or World Food Programme (WFP) as it is considered a “rich” developing country.179

Important legislation and policies since 1994 include the following:

 The ANC manifesto, which mentions food security as an important policy issue.180

 The Reconstruction and Development Programme (RDP), which identi  ed food security as a basic human 
need and mainstreamed food security as a priority policy objective.

 The Integrated Food Security Strategy (2002) (IFSS). The IFSS coordinates the inputs of the “Social Sector 
Cluster”181 into a comprehensive programme affecting virtually all spheres of government. Its vision is to 
eradicate hunger, malnutrition and food insecurity by 2015.182

The main outcome of these policy developments was the Integrated Food Security and Nutrition Programme 
(IFSNP), which was developed by departments in the social cluster and distributes responsibilities between 

177 CRC (note 125 above).

178  For example, the Agricultural Products Standards Act (act 119 of 1990), the Agricultural Products Standards Act (Act 119 1990), the foodstuffs, 
Cosmetics and Disinfectants Act (Act 54 of 1972), The Marketing Act (Act 59 of 1968), and the Code of Practice for Food Hygiene Management 
SABS 049 and a range of government notices.

179 See <http://www.wfp.org/countries>; <http://www.fao.org/>.

180  African National Congress. Election Manifesto: Working Together, We Can Do More, (2009), <http://www.anc.org.za/elections/2009/manifesto/
manifesto.html>.

181  The Social Sector Cluster includes, amongst others, the Departments of Health; Social Development; Public Works; Water and Environmental 
Affairs; Transport; Basic Education; Higher Education; Human Settlements; Cooperative Governance and Traditional Affairs; Rural Development and 
Land Reform; Tourism; Arts and Culture; Science and Technology.

182  Department of Agriculture, Forestry and Fisheries. The Integrated Food Security Strategy for South Africa, (2002), <http://www.info.gov.za/view/
DownloadFileAction?id=70243>.
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them.183 Its main objective is to reduce the number of hungry and malnourished households by half by 2015. A 
wide range of programmes and projects were implemented at a national, provincial and municipal level under this 
umbrella between 2002 and 2009. Examples include the Special Programme for Food Security Projects (SPFS) 
and the National Food Emergency Scheme (NFES). 

A wide range of related programmes and projects were also rolled out at a provincial level between 2006 and 
2008. State programmes that provide food or money to buy food directly to people include the following: 

 Department of Health’s food supplements: for those with debilitating diseases, such as HIV/AIDS and TB.184

 The Department of Basic Education (DoE) primary school feeding scheme: which operates at about 80% 
of primary schools.185

 The Protein-Energy-Malnutrition (PEM) Programme: for malnourished children treated at public health 
facilities.

 The CSG: for children aged 14 years and below.186

 The older persons grant: for men and women aged 60 and older.
 The disability grant: for males living with a disability between the age of 18 and 62 and females between 

the age of 18 and 59 years.
 Social relief: provides direct food assistance.187

These efforts were intensi  ed in response to the sharp increase in food prices since 2001. Among other deals, 
the government made agreements with food retailers to provide food to the poor at special low prices. The 
government is a major sponsor of an important new initiative, namely “Food Bank South Africa” and has publicly 
backed and  nancially supported the programme in partnership with the private sector. The initiative was started 
in the urban and peri-urban centres and will most likely expand to rural areas as well.188 The state has also taken 
a number of steps to assist people at becoming self-suf  cient food producers or to gain the income needed to buy 
food. The following programmes should be noted as signi  cant:

 The DAFF Food Security and Rural Development Programme: the provision of agricultural starter packs 
and food production information packs to food insecure rural households.189

 The DAFF Land Redistribution and Development Programme: the provision of  nancial assistance for small 
farmers (National DAFF Strategic Plan 2008).190

 The Department of Public Works Expanded Public Works Programme (2004): the creation of jobs aimed at the 
poorest communities enabling people to buy food. The programme had created one million “full time equivalent” 
jobs by 2008. Phase II of the programme aims to create 2 million jobs by 2014.191

 Department of Social Development Poverty Relief Programme: the provision of support for rural community 
food gardens and income generating projects.

The government’s food strategies and programmes link directly with the rural development and land reform policy. 
Issues of rural agricultural development, access to agricultural land, and food security were addressed in important 
sets of agricultural legislation since 1994, and include the Agriculture White Paper (1995), the Agricultural Policy 
Discussion Document (1999) and the Integrated Rural Development Programme (1999). 

Laws were promulgated to prevent land dispossession and forced evictions, notably the Land Reform Act 3 of 
1996, the Extension of Security of Tenure Act 62 of 1997 (ESTA) and the Prevention of Illegal Eviction from and 
Unlawful Occupation of Land Act 19 of 1998 (PIE). These laws direct courts to assess all relevant circumstances 
before deciding whether or not to grant an eviction order, such as whether the land was used to produce food. 

183  Department of Social Service and Population Gauteng. Statement by Gauteng Social Services And Population Development Mec, Angie Motshekga, 
On The Provincial Government’s Rollout Plan For The National Food Emergency Scheme And The Distribution Of School Uniforms To Needy 
Families, (11 March 2003). 

184 Department of Health Programmes, <http://www.doh.gov.za/programmes/index.html>.

185 http://www.education.gov.za/.

186 http://www.sassa.gov.za/content.asp?id=1000000511.

187 http://www.sassa.gov.za/content.asp?id=1000000503.

188 http://www.foodbank.org.za/.

189 http://www.search.gov.za/info/.

190 GDACE, submission to the SAHRC, (2009); The Department of Agriculture, Forestry and Fisheries, <http://www.nda.agric.za/>.

191 http://www.epwp.gov.za/.
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It also sets in place legislation that makes possible the restitution of land rights lost as a result of apartheid era 
dispossession (e.g. the Restitution of Land Rights Act 22 of 1994). 

A range of related initiatives are underway at a provincial level. An example of this is the Gauteng Province’s 
Agricultural Development Strategy (2006), its agricultural potential atlas and the identi  cation of seven agricultural 
hubs. The province supports emerging farmers and the development of homestead food gardens, community food 
gardens and school gardens support projects similar to those of the national government. However, the funding 
for these projects is limited. 

The quantity of land transferred under the land reform programme increased sharply between 2005 and 2007, 
but levelled off in the following year. To date, the government has delivered about 4 million hectares of agricultural 
land to historically disadvantaged groups but the land reform target is to redistribute 21 million hectares of land 
by 2014. 

The Department of Agriculture has increased targeted training, research and extension support programmes 
through the distribution of R170 million to provincial governments as part of a comprehensive rural development 
strategy and the development of a skills and human resource base. During 2008 –11, the Department will roll out 
a R500 million programme to address the problems with a lack of capacity and will improve extension services at 
a provincial level. 

Civil society organisations such as NGOs and faith-based organisations (FBOs) play a major role in South 
Africa, though most of these organisations are active mainly in urban areas.192 Furthermore, there are large gaps 
between the well funded civil society organisations and struggling community-based organisations (CBOs). CBOs 
tend to be very informally structured and poorly  nanced. Examples include soup kitchens, feeding schemes 
and organisations providing home-based care services.193 There are few well developed social movements or 
organisations that deal with one’s right to suf  cient food in South Africa. As such, no signi  cant litigation to promote 
the right to food has taken place.

6.2. The Relevant MDG, Targets and Indicators
Table 8: Targets and Indicators for Millennium Development Goal 1

Goal 1: Eradicate Extreme Poverty and Hunger

Goals and Targets Indicators

Target 2: Halve between 1990 and 2015, the proportion 
of people who suffer from hunger 

 Prevalence of underweight children
 Proportion of the population below minimum of 
dietary consumption

6.3. Main Themes Arising
The main theme arising from the written submissions, the Commission’s research and the public hearings related 
mainly to the subsidisation of farming projects and food gardens.

 Small scale farming: The biggest challenge currently facing farmers is the lack of production assets such as 
water, land and credit. Credit is considered the biggest problem as farmers do not have any collateral and 
without  nancial assistance from banks, there is little progress that a farmer can make. Furthermore, grants 
that are provided by provincial agriculture departments are too low for farmers to survive off and there are 
more requests for funding than the department is able to provide.

 Food gardens: The success of food gardens is limited by the lack of access to adequate conditional grants. 
In addition, the sustainability of food gardens is undermined by a high turnover of membership in the 
programme. Theft has also been a problem in the past with large containers of food being stolen. A study 
on the impact of community food gardens done two years ago illustrated the need for tailor-made projects 
for different groups of people, which the department is now considering.

192  Important civil society actors involved in food delivery an security in SA: Food Bank South Africa (http://www.foodbank.org.za/); Food and Trees for 
Africa (http://www.trees.co.za/), Food Gardens Foundation (http://www.foodgardensfoundation.org.za), JAM (https://www.jamint.com), World Vision 
(http://www.worldvision.org), Robin Good Initiative (http://www.robingood.ws), Operation Hunger (http://www.operationhunger.co.za).  

193 Habib, A.M., Swilling, M., & Russell, B. The size and scope of the non-pro  t sector in South Africa. (2002).



7th Report on Economic and Social Rights, South African Human Rights Commission, 2006–200954

 Assessment of programmes: Impact studies are needed to assess the success and gaps in programmes 
that provincial departments are implementing, particularly the training programme for farmers and the 
backyard gardens project.

6.3.1. Planning Systems

Information gathering and monitoring
The government has implemented the following monitoring and information systems in the food sector:

 The Food Insecurity and Vulnerability Information and Mapping Systems (FIVIMS) was implemented after 
2006 in collaboration with the World Food Programme. It is a decision-making support tool that helps 
to systematically assemble, analyse and disseminate basic information on chronic and transitory food 
insecurity in the country.194

 The National Food Pricing Monitoring Committee of DAFF, which was appointed for a period of one year to 
investigate and advise government on food prices in South Africa. 

 A monitoring system for tracking the impact of the food forti  cation programme implemented by the 
Department of Health with  nancial support from the Global Alliance for Improving Nutrition (GAIN), the 
United Nations Children’s Fund (UNICEF) and the Micronutrient Initiative (2005/06).

Budgetary planning and oversight: Department of Agriculture
Budget data was obtained from the annual reports of DAFF.195 Annual  nancial statements are recorded for a 
 nancial year (01 April to 31 March). This report illustrates both changes in the allocated budget for each  nancial 
year beginning in 2005/2006, as well as the annual percentage change in allocation.

Table 9: Variance for the Former National Department of Agriculture (2005/06 to 2008/09)

Financial Year In  ation
Allocation Spending

Variance Nominal 
Growth

Real 
GrowthR’000

2005 / 2006 3.4 1 967 768 1 878 008 95.4%  - - 

2006 / 2007 4.7 2 367 630 2 218 894 93.7% 20.3 16.9

2007 / 2008 7.1 3 469 603 3 328 417 95.9% 46.5 41.8

2008 / 2009 6.8 2 937 748 2 847 871 96.9% -15.3 -22.4

Budget expenditure for DAFF indicates that there has been a continuous increase in the budget allocation from 
the National Treasury between 2005/06 and 2007/08, but a sharp reduction in allocation and spending in 2008/09. 
For all the  nancial years studied, spending by DAFF was at least 3% less than the amount that was allocated to 
the department, with only 93.7% spent in 2006/07. While budget and allocation and spending increased between 
2005/06 and 2007/08, allocation by 2008/09 decreased by 22.4% from 2007/08. This means that the impact of 
in  ation was greater on expenditure than the budget allocated to the department. 

194 Food and Insecurity and Vulnerability Information Mapping Systems <http://www.  vims.org/>.

195 Formerly known as Department of Agriculture.



7th Report on Economic and Social Rights, South African Human Rights Commission, 2006–2009 55

The provincial expenditure by DAFF for the years 2005/06 to 2008/09 is provided in Table 10 below.

Table 10: Expenditure for the Provincial Departments of Agriculture between 2005/06 and 2008/09196

Province
2005/06 2006/07 2007/08 2008/09197

R’000 000

Eastern Cape 787 872 1 071 1 252

Free State 299 227 292 362

Gauteng 103 128 188 226

KwaZulu-Natal 790 842 722 1 158

Limpopo 981 1 024 1 004 1 099

Mpumalanga 443 398 547 672

Northern Cape 132 148 220 245

North West 322 440 419 553

Western Cape 259 266 326 358

TOTAL 4 116 4 345 4 789 5 925

The Limpopo province recorded the highest expenditure followed by the Eastern Cape and KZN. The lowest 
expenditure rates were recorded in Gauteng and the Northern Cape. In 2006/07, provincial expenditure was 
increased in each province except two, namely, the Free State in which expenditure decreased by 24% and in 
Mpumalanga which decreased by 10.2%.

Overall, the provincial budgets indicate an increase in provincial spending for DAFF. Nonetheless, the allocations 
remain insuf  cient relative to the number of applications for  nancial assistance and the programmes that the 
department has to implement. 

6.4. Progress Made in Terms of the Relevant MDG
The health and condition of children in a country is a reliable indicator of the wellbeing of the general population. 
In 1999, 60% to 73% of the South African population was food insecure, with 10% of children between six and 
15 years not eating breakfast and 50% of children between one and nine years consuming less than half of the 
recommended daily allowance for key vitamins and minerals.197 At least 21.6% of children between the ages of 
one and nine years are stunted, indicating chronic past under-nutrition.198 Younger children (one to three years) 
and children living on commercial farms, tribal lands and rural areas are severely affected. The impact of being 
underweight affects 10.3% of children aged one to three, 18% of which live on commercial farms. Conversely, 6% 
of children in the one to nine year age group are overweight, with similar or poorer  gures for adolescents and 
adults.199 

The South African MDG Mid-Term Report, quoting the development indicators mid-term review released by the 
Presidency in June 2007, paints a picture of improvement in malnutrition  gures. The report stated that severe 
malnutrition among children below  ve years old and the incidence of underweight children has decreased 
substantially.200 It refers approvingly to the distribution of vitamin supplements to children and mothers seen 
at health facilities, and the progress made with regulations for the mandatory forti  cation of staple foods.201 It 
nonetheless concedes that malnutrition remains “one of the contributors to child morbidity and mortality in South 

196 Pre-audit outcomes.

197  Department of Health Integrated Nutrition Programme. Provincial and National Demographic Socio-Economic and Health Indicators, (2001), <http://
www.doh.gov.za/programmes/inp/docs/statistics.pdf>.

198 Labadarios, D. National Food Consumption Survey (NFCS): Children Aged 1-9 Years, (1999).

199 Department of Health. South Africa Demographic and Health Survey, (1998).

200 From 88 971 cases in 2001 to 30 082 in 2005. South Africa Millennium Development Goals, Mid-term Country Report. September 2007.

201 Department of Health. The Integrated Nutrition Programme, Nutrition Directorate, <http://www.doh.gov.za/programmes/inp/status.htm>.
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Africa”. There are few clinics in rural areas and informal settlements, and very few of these clinics have access to 
medication. Those that do have medication on the premises have to deal with cases of theft. However, according to 
NGO sources, by July 2005, 3.9 million children (22% of the total number of children in the country) often or always 
went hungry because there was not enough food.202 In addition, UNICEF stated that the proportion of moderately 
or severely underweight children under  ve years old has actually increased from 11.5% to 12% between 1995 
and 2007. Nevertheless, the number of children under  ve years old that were extremely underweight decreased 
from 2.9% to 2%, during the same time period.203 According to Operation Hunger, the incidents of kwashiorkor and 
marasmus have probably decreased, though the incidence of general malnutrition has increased substantially.

6.5. Findings on the Progress Made by the State on the Realisation of the Right
Statistics about hunger and under-nutrition vary substantially and there is some controversy about the sources 
of data used to inform of  cial statistics.204 For example, civil society organisations consider information that is 
sourced through clinics, hospitals and local authorities to be unreliable and on occasion manipulated. NGOs that 
work in the  eld state that they are seldom consulted with requests for data or to verify statistics.205 

Most of the state’s food security programmes facilitate access to food through capacity-building and income 
generation. Though the intention of these programmes is laudable, they tend in effect to be temporary in nature 
and fail to address the long term food needs of South Africans. They also seem to have not had much impact on 
the ability of bene  ciaries to get good jobs.206 Other issues are the lack of attention given to the impact of climate 
change on food security;207 the substantial gap between the scope and scale of food related support and relief 
programmes and the actual food needs on the ground.208 

Such shortcomings are often related to a lack of institutional capacity and co-ordination, particularly at a provincial 
level. For example, Mr. Jacobs of the Belhar Community Forum states that “to be quite honest, our South African 
government has some of the best policies in the world, but the very sad reality is that it lacks the political will and 
capacity to deliver”.209 This is demonstrated by the variance between allocation and spending in some government 
departments, un  lled posts, under-skilled staff and the general inef  ciency of service delivery. For instance, the 
national DAFF’s ability to spend funding is very poor and the same can be said about some provinces, most notably 
KZN. Critically, the state does not ensure that the  nancial and human resources needed for implementation and 
service delivery are available. The programme is substantially underfunded, so much so that only a fraction of the 
total need is addressed and the programme, in principle, is not capable of facilitating the realisation of the right. 

Adequate co-ordination between government departments and between government and civil society is lacking.210 
The government often funds NGOs to assist with its mandate but the actual  nancial support of NGOs and CBOs 
is generally insuf  cient and irregular. The better-resourced and popular NGOs tend to be privately  nanced due 
to inconsistent support from government. To a large extent the government insists that it can “do it all by itself” 
and therefore little co-ordination with civil society takes place.211 In addition, government (local and provincial) 
departments do not adequately involve communities in decision-making and problem solving tasks but generally 
use the top-down approach.

202  Children Count. Statistics on Children in South Africa, <http://www.childrencount.ci.org.za/> . The source of these statistics is Statistics SA (2005) 
General Household Survey 2004. Pretoria, Cape Town: Statistics SA; Statistics SA (2006) General Household Survey 2005.

203  United Nations Statistics Division (note 85 above). However, it is possible that as the new WHO reference population is introduced, differences in the 
calculation of the estimates (using the old NCHS/WHO reference population or the new WHO reference population) could lead to discrepancies.

204  For example, the General Household Survey (2004 and 2005), the results of which were used in government estimations, substantially over- and 
under-estimated the number of children in various categories. There are also contradictions between the statistics put forward by the government 
and those put forward by NGOs and UNICEF.

205 Operation Hunger, pers comm, (2009).

206 Community Agency for Social Enquiry (CASE), submission to the SAHRC, (2009).

207 Agri SA, submission to the SAHRC, (2009).

208 More than 14 million people in the country are food insecure of which 11 million receive no social assistance grants from the state.

209 Belhar Community Forum, submission to the SAHRC, (2009).

210 Operation Hunger (note 206 above).

211 Oxfam, pers comm, (2009).
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The duties of DAFF are co-ordinated by an integrated strategy and responsibilities and tasks are allocated to 
the different spheres of government. There is, however, much fragmentation and inef  ciency in implementation. 
Programmes are not monitored effectively and there appears to be no clear allocation of authority and no outlined 
penalties for poor or non-performance and illegal activities.212 Particularly at a provincial level, programmes 
are not always based on clear, measurable targets and indicators, and programmes that are said to focus on 
food insecurity sometimes do not have indicators designed to give effect to that focus.213 “There are no or very 
limited mechanisms in place to ensure meaningful monitoring, evaluations and corrective action of community 
development projects, programmes and processes.”214

The real commitment of the government to food security has also been questioned in light of alleged corruption 
in food programs and the use of food aid as a political tool during the 2009 elections.215 According to the Belhar 
Community Forum, “during election campaigns a lot of food parcels are  oating around, but once the elections 
are over then it is back to begging, doing odd jobs and scratching in dirt bins and dumping sites in order to make a 
living”.216 In addition, programs have also been criticised for a lack of outcomes. For instance, DAFF’s food garden 
initiative was criticised for its high failure rate. People are given tools and seeds and expected to farm with little 
or no training. The DoE has also been criticised for the low quality and inadequacy of meals offered to schools.217

Given these shortcomings, the state is not moving as expeditiously and effectively as possible to give effect to the 
right to food. 

6.6. Recommendations
1. Conduct a policy review process with substantial stakeholder participation for greater policy ef  ciency and 

effectiveness.
2. Implement a more rigorous integrated planning process involving all relevant national, provincial and local 

government departments including NGOs and FBOs to ensure that targets and measures are measurable 
and meaningful.

3. Develop a cross-sectoral programme management approach for greater coherence and co-ordination 
between government departments and different spheres of government, making better use of civil society 
organisations to assist in service delivery. 

4. Improve service delivery ef  ciency and effectiveness by focusing on the development of service delivery skills 
and capacities, particularly at a provincial and local government level.

5. By expanding the scope of programmes, aim at including food-stressed people outside the categories of 
vulnerable people so that they have access to food. 

6. Pragmatically assess the negative impacts of the land tenure and land reform policies on one another and on 
food security with a view to balancing out these contradictory imperatives.218

7. Design and implement more comprehensive and meaningful support programmes for agriculture in support 
of adaptation to climate risks.

212 Operation Hunger (note 206 above). 

213  For example, DAFF’s Livelihoods, Economics and Business Development Programme supports emerging farmers and aims at ensuring household 
food security. However, the measures are high level bureaucratic ones that do not relate directly to the achievement of actual outcomes in respect of 
food security. Eg the number of farmers that gain access to  nancial services.

214 Belhar Community Forum (note 210 above).

215  “Cope Calls for Zuma Security Probe” Mail and Guardian, (17 March 2009), <http://elections.mg.co.za/story/2009-03-17-cope-calls-for-zuma-
security-probe>.

216 Belhar Community Forum (note 210 above).

217 Operation Hunger (note 206 above).

218 Agri SA (note 208 above).


