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Introduction 

 

The South African Human Rights Commission (hereafter referred to as the Commission) is 

the national institution with a constitutional mandate for the entrenchment of 

constitutional democracy. It is committed to promote respect for, observance of and the 

protection of human rights.  

In pursuit of its mandate, the Commission aims to investigate and undertake research with 

regard to the observance of human rights; report to the Parliament of South Africa on 

matters relating to human rights; take steps to secure appropriate redress where human 

rights have been violated and educate and create awareness around human rights and the 

achievement thereof.  

The mandate of the Commission further includes requiring relevant organs of the state to 

provide the Commission with information on the measures taken towards the realisation of 

the Bill of Rights concerning housing, health care, food, water, social security, education and 

the environment.  

One of the Commission’s objectives is to effectively work towards the eradication of 

poverty. “It is now widely recognised that effective poverty reduction is not possible without 

empowerment of the poor.”1 It is also recognised that poverty is multidimensional and not 

just about the lack of income. “Poor people live without fundamental freedoms of action and 

choice that the better-off take for granted. They often lack adequate food and shelter, 

education and health, deprivations that keep them from leading the kind of life that 

everyone values”.2 They also lack sufficient information which hinders them from engaging 

on issues of poverty and deprivation. 

The development of the Free Basic Services (hereinafter “FBS”) policy is therefore framed 

from the perspective that access to rights is essential to poverty alleviation and 

development and that one cannot assume that by lifting people out of poverty will enable 

them to access their rights. One can also not assume that access to rights will trickle-down 

via a top-down approach from those members of society that are more privileged in 

                                                           
1
 http://portals.wi.wur.nl/files/docs/ppme/rdr15pdf.pdf  

2 World Development Report, 2000/01. Attacking Poverty. The World Bank.  

http://portals.wi.wur.nl/files/docs/ppme/rdr15pdf.pdf
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ownership, freedom and access to human rights. Similarly the vertical approach to 

information sharing creates passive recipients. This type of information asymmetry prevents 

communities from asking questions about the conditions which affect them and engaging 

with service delivery agents proactively. Information sharing therefore goes to the heart of 

unlocking rights and empowering communities through both a top-down; bottom-up 

approach. 

Legislative Framework Relevant to Water and Sanitation 

South Africa has an extensive wealth of legislative framework that articulates the right to 

access to water and sanitation. Section 27 (1) (b) of the South African Constitution provides 

that “everyone has the right to have access to sufficient food and water.” The state’s 

obligation is noted in section 27 (2) whereby it “---must take reasonable legislative and 

other measures, within its available resources, to achieve the progressive realisation of these 

rights.” The Water Services Act 108/ 1997 provides that everyone has a right of access to 

basic water supply and basic sanitation and that every water services institution must take 

reasonable measures to realise these rights.  

The Commission also has a duty in terms of the Promotion of Access to Information Act 

2/2000 to promote information sharing and participation by organs of the state in respect of 

the progressive realisation of rights.  

The International Covenant on Economic, Social and Cultural Rights (ICESCR) commits State 

parties to promote and protect a wide range of economic, social and cultural rights, 

including the right to work in just and favourable conditions, social protection, an adequate 

standard of living, the highest attainable standards of physical and mental health, education 

and enjoyment of the benefits of cultural freedom and scientific progress. It recognizes the 

intrinsic connections between attaining an adequate standard of living to enable the 

enjoyment of related rights entrenched in other regional and global agreements. These 

agreements range from those entrenching civil and political rights; and agreements which 

stress the need to ensure freedom of information essential for public participation.3 

 

                                                           
3 Article 9 of the African Charter and Articles 19 of the Universal Declaration of Human Rights and   the International Covenant on Civil and 
Political Rights 
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The ICESCR obliges State parties to respect, protect and promote the socio-economic rights 

of all individuals in their jurisdiction, without discrimination. South Africa is a signatory to 

the ICESCR, but remains one of the few countries in the world that has not ratified the 

treaty. The ICESCR recognises in article 11 the rights to an adequate standard of living, 

including adequate food, clothing and housing, and the continuous improvement of living 

conditions.  As the provision uses the word “including” indicates that this list was not 

intended to be exhaustive; which has long been interpreted that this right also includes 

water and energy.4 

 

The African Charter on Human and Peoples’ Rights (the Charter), as ratified by the majority 

of African countries contains a list of rights and obligations, and establishes organs for the 

protection and defence of those values enshrined in the ICESCR. The Charter places special 

emphasis on the rights and duties of the community, especially the family, society and 

nation. The Charter recognises, inter alia, the right to work (article 15), the right to health 

(article 16), and the right to education (article 17). 

 

The right to water is specifically entrenched in three international human rights treaties. 

Article 14 (2) of the Convention on the Elimination of all Forms of Discrimination Against 

Women (CEDAW) 1979, obliges States to eliminate discrimination against women in rural 

areas and ensure the “right to enjoy adequate living conditions, particularly in relation to 

housing, sanitation, electricity and water supply, transport and communication.” 5   In 

addition, Article 24 (2) of the Convention on the Rights of the Child (CRC), 1989, obliges 

states to take steps to ensure the realisation of a child’s right to health and in particular to 

take appropriate measures: “c) to combat disease and malnutrition, including within the 

framework of primary health care, through, inter alia, the application of readily available 

technology and through the provision of adequate nutritious foods and clean drinking water, 

taking into consideration the dangers and risks of environmental pollution.”6 

 

Article 28 of the Convention on the Rights of Persons with Disabilities (CRPD) makes 

provision for an adequate standard of living and social protection and states specifically that 

                                                           
4 WaterAid and Rights and Humanity. The Right to Water: A Legal Obligation, <http://www.righttowater.info/code/overview_4.asp>. 
5 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW). 1980. 
6 Convention on the Rights of the Child (CRC). 1989. 

http://www.righttowater.info/code/overview_4.asp
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“state parties recognise the right of persons with disabilities to social protection and to the 

enjoyment of that right without discrimination on the basis of disability, and shall take 

appropriate steps to safeguard and promote the realisation of this right, including measures 

to ensure equal access by persons with disabilities to clean water services, and to ensure 

access to appropriate and affordable services, devices and other assistance for disability-

related needs”7 

 

On 30 September 2010, the UN Human Rights Council as the body responsible for 

mainstreaming human rights within the United Nations (UN) system, adopted by consensus 

Resolution 15/9 affirming that water and sanitation are legally binding human rights that 

have the same status as all other human rights.8 The resolution adopted by the Human 

Rights Council affirmed “the human right to safe drinking water and sanitation is derived 

from the right to an adequate standard of living and inextricably related to the right to the 

highest attainable standard of physical and mental health, as well as the right to life and 

human dignity. This means that for the UN, the right to water and sanitation is contained in 

existing human rights treaties and is therefore legally binding” The right to water and 

sanitation is a human right, equal to all other human rights, which implies that it is 

justiciable and enforceable.”9 

 

The Human Rights Council established a mandate for the Special Rapporteur on the human 

right to safe drinking water and sanitation in 2008. Ms. Catarina de Albuquerque was 

appointed to examine human rights obligation related to water and sanitation and provide 

recommendations to Governments, to the United Nations and other stakeholders. In 2011 

this mandate was extended for an additional 3 years.   

 

Furthermore the Millennium Development Goal 7 calls for nations to halve, by 2015, the 

proportion of the population without sustainable access to safe drinking water and basic 

sanitation. 

                                                           
7 http://www.un.org/disabilities/convention/conventionfull.shtml 
8 U.N. Human Rights Council, 15th Meeting. “Resolution 15/9, Human Rights and Access to Safe Drinking Water and Sanitation.” (Adopted 
30 September 2010). 
9 Catarina de Albuquerque, http://www.righttowater.info/right-water-and-sanitation-affirmed/ 

http://www.un.org/disabilities/convention/conventionfull.shtml
http://www.righttowater.info/right-water-and-sanitation-affirmed/
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 It is within this context that we need to examine South Africa’s progressive realisation of 

the right to water and sanitation. 

 

CAMPAIGN ON WATER AND SANITATION 

Overview of the Commission’s Investigations in Respect of Water and Sanitation  

In 2010 and 2011, the Commission investigated and made findings in respect of two 

complaints on the right to water and sanitation. In the first matter, the Western Cape 

branch of the African National Congress Youth League (complainant) lodged a complaint 

with the Commission on 19 January 2010, on behalf of the residents of Makhaza which is 

located in Khayelitsha Cape Town. The complainant alleged that the City of Cape Town 

installed unenclosed toilets in Makhaza, the result of which was that most residents had to 

use whatever material they could find to enclose the toilets themselves. A total of 1316 

unenclosed toilets were installed and all but 55 remained unenclosed, and these were the 

resultant cause of the complaint lodged with the Commission. The complaint further stated 

that it was a violation of human dignity that the residents had to use the unenclosed toilets 

and cover themselves with blankets in full view of the public. On 4 June 2010, the 

Commission found in favour of the complainants that the provision of enclosed toilets was 

not only contrary to the guidelines of the National Housing Code but a violation of the right 

to dignity.  

On 23 September 2010, Ntombentsha Beja, Andile Lili and Andiswa Ncani, who are residents 

of Makhaza, approached the Western Cape High Court for the following relief:10  

1. To declare that the conduct of the of the Mayor of the City of Cape Town, the City of 

Cape Town and the MEC for Human Settlements in providing open toilets to the 

community of Makhaza to be a violation of their constitutional rights as enshrined in 

sections 9, 10, 12, 14,24, 26 and 28 of the Constitution.  

2. To order the City of Cape Town and the MEC for Human Settlements to enclose all 

1316 toilets.  

 

                                                           
10 Beja and Others v Premier of the Western Cape and Others. 21332/10. 
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The court held an inspection in loco in November 2010 and was immediately struck by the 

realization that the self enclosed toilets were unsatisfactory to meet the requirements of 

dignity and privacy. The court further observed that no provision was made for the elderly, 

the disabled and other vulnerable groups.  

In the judgment, in which the court found in favour of the applicants, it stated the following 

in paragraph 146: “The City’s decision to install unenclosed toilets lacked reasonableness 

and fairness; the decision was unlawful and violated constitutional rights. The legal 

obligation to reasonably engage the local community in matters relating to the provision of 

access to adequate housing which includes reasonable access to toilet facilities in order to 

treat residents “with respect and care for their dignity” was not taken into account when 

the City decided to install the unenclosed toilets.” 

In the second matter, a complaint was lodged on 23 September 2010 by Mr. Gareth Van 

Onselen, (the “Complainant”) in relation to the residents of Rammulotsi Township, 

Viljoenskroon, an area under the jurisdiction of Moqhaka Local Municipality in the Free 

State Province. The Complainant alleged that Moqhaka Local Municipality was in violation of 

the rights to human dignity, privacy and clean environment of the residents by installing 

toilets without enclosures. 

As part of the investigation process, two inspections in loco were undertaken by the 

Commission. The first of these occurred on the 7 October 2010 and the second inspection 

was undertaken on the 11 May 2011. These inspections were conducted in the presence of 

community development workers from the municipality. In addition to the general 

inspection, several interviews were conducted with local residents to obtain further insight 

in respect of the complaint. 

Based on the investigation conducted by the Commission and the analysis of the 

constitutional rights, court judgments and applicable legislation, the Commission found that 

the Respondent failed to adequately conceptualise, plan and implement its project which 

resulted in the residents being forced to use unenclosed toilets. The Commission further 

found that the Respondent’s explanation that it lacked adequate resources was not justified 

and was therefore unacceptable. Furthermore, the measures provided by the Respondent 

did not meet the standard of reasonableness in terms of the progressive realisation of the 
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right to water and sanitation services. The Commission also found that the municipality had 

not complied with basic compliance obligations contained in PAIA aimed at increasing 

information flows and accessibility of information to the community. This lack of 

information rendered the quality of consultation and participation of the community on the 

issues of needs and delivery inadequate. 

As a result, the Commission found in favour of the complainant, that is, the rights to human 

dignity, privacy, and a clean environment were violated by the Respondent. The Commission 

therefore requested that the Respondent proceed with urgency to enclose all toilets in the 

area to enable people to have their dignity and basic sanitation needs met. The Commission 

further required that the Respondent furnish it with a progress report at least every six 

months in respect of the progressive realisation of the right to water and sanitation services 

in the Township. The Commission also found that the provincial and national government 

had not adequately monitored the work of the Respondent or intervened in respect of their 

legislative and Constitutional obligations.  

Unpacking the Campaign on Water and Sanitation  

The Commission monitors and assesses the observance of human rights to determine the 

extent to which organs of the state have respected, protected and fulfilled human rights. It 

must also determine the reasonableness of the measures taken by organs of state to ensure 

realisation of rights and make recommendations to ensure the development, attainment 

and protection of human rights.  

It would appear that there are conflicting statistics on the level of water provision in South 

Africa.11 While the Department of Water Affairs developed a comprehensive Water Services 

National Information System, the validity of the statistics is questionable particularly from 

civil society organisations. This discrepancy makes it difficult to assess the progressive 

realisation of the rights concerned but the anecdotal evidence suggests very little 

improvement. 

Given the uncertainty about the actual water and sanitation provision in South Africa, the 

Commission is of the view that a campaign around water and sanitation is warranted.  

                                                           
11

 Centre for Applied Legal Studies (CALS), submission to the SAHRC public hearings, (2009). 



11 
 

A number of substantive matters in recent times have informed the need for such an event. 

Firstly, the Commission’s own legal investigations in respect of water and sanitation have 

highlighted that local municipalities have not been as responsive as they ought to be in 

respect of their own obligations. These investigations have also highlighted other 

weaknesses including the oversight roles by provincial and national government, quality of 

consultation and information sharing.  

As a result, the Commission requested that the Department of Monitoring and Evaluation 

provide it with a report on the quality of sanitation services delivered by local government 

in the country. In subsequent discussions with the Department of Performance Monitoring 

and Evaluation (DPME), it was agreed that the report would be provided to the Commission 

at the end of February 2012. The Commission then proposed that the report by the DPME 

be presented as part of the public hearing.  

Secondly, preliminary research12 by the Commission in the Makhaza community in 2011 

revealed that even though the statistical access to sanitation is 92%, the quality of access 

remains a challenge.  

Thirdly, the Commission hosted a Section 5 Committee on Governance and Basic Services in 

2011 and stakeholders were unanimous that the Commission must find ways of ensuring 

accountability within government for the lack of service delivery. The Section 5 Committee 

highlighted the inadequacy of implementation plans by local municipalities that does not 

seem to take the progressive realisation of rights into account.  

Using the two complainants that the Commission had dealt with, it decided to make follow 

up site visits to the communities of Rammulotsi and Makhaza to assess the progress made 

in compliance with its recommendations.13  These then culminated in the public hearing and 

the launch of the water and sanitation campaign. The campaign will entail provincial public 

hearings that all the nine Commission’s provincial offices will hold for the 2012-13 financial 

year. It is envisaged that these will culminate in a national public hearing to be held at 

Parliament in March 2013 as part of human rights month commemorative events.   

 

                                                           
12 The research report will be published and be available at www.sahrc.org.za in March 2012. 
13

 The reports of these events appear after the report on the public hearing 
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Record of proceedings of public hearing 

In his welcoming remarks, the Commission’s chairperson Advocate Lawrence Mabedle 

Mushwana explained that the Rammulotsi and Makhaza community engagements mark the 

start of the Commission’s Human Rights Month activities as well as a broader campaign on 

Water and Sanitation. He emphasized that community participation is critical to ensuring 

that dignity is returned to the people. He further stressed that the heartbreaking and 

disheartening situations faced by those whose rights remain violated served as the launch 

pad for the dialogue but also cautioned against it becoming politicized and thus obscuring 

the real issues.  Finally, he called on the communities and civil society to assist the 

Commission to work together to increase their efforts to ensure that this right is fully 

realised, not only for affected communities, but for all South Africans. 

Presentations: 

Shortcomings of Sanitation in South Africa  

Given that the public hearing was convened in the interest of discussing municipalities’ 

responses to the progressive realisation of the right to water and sanitation as a whole and 

not just the issues of unenclosed toilets, Gavin Silber from the Social Justice Coalition 

discussed the challenges, impacts and made recommendations. 

Some of the challenges include: 

 Informal settlements by nature are viewed as temporary and illegal yet they have 

been in existence for decades. No formal policies exist for the communities and most 

service provision is on an ad hoc basis, making it difficult and irregular. Government 

has thus shifted its focus from housing to the provision of basic services when it 

needs to improve the reality in the squatter camps. 

 The type of toilets that are currently in use are problematic. Chemical toilets are 

often meant to be temporary but these temporary measures remain in use for years 

despite not meeting basic sanitation standards. Many communities prefer bio-pot 

toilets because these can be used indoors but this system is dangerous as it requires 

that individuals receive proper training. 
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 The overall distribution and maintenance of toilets are issues of concern. The ideal 

ratio for government is 1 toilet per 5 households but this is unrealistic as the reality 

is 1 toilet per20 households. As such, these are not shared but rather communal 

toilets which fall into disrepair very quickly. Some receive maintenance but this 

service is often outsourced and is seldom monitored by government. The 

maintenance contracts are worth millions and yet the companies meant to provide 

this service are not fulfilling their responsibilities. Where monitoring happens, this 

remains inadequate as there are cases where toilets have been blocked for months 

without government intervention. 

 The distribution of toilets is highly inequitable as some stands have 1 toilet per 

household and others share with 20 other household 

 There is poor coordination between different levels of government and internally 

within local government. 

The above impacts negatively on: 

 Health concerns i.e. diarrhoea is the primary cause of death for children under 5 in 

Makhaza. 

 Safety hazards where community members have to walk long distances to use a 

functioning toilet. 

 The right to dignity remains compromised for most of the residents.  

Thus the Social Justice Coalition recommends that:  

1. The City of Cape Town implements a janitorial system to monitor and maintain all 

permanent toilets to be implemented within a set time frame.  

2. There is meaningful engagement between provincial and national government on 

policy development on upgrading existing and improving service delivery. 

3. National government plays a more active role in guiding provincial departments in 

coordinating efforts at improved service delivery.  

The Commission’s Preliminary Research Findings on Sanitation in Makhaza  

In 2011, the Commission undertook research in Makhaza to assess the progress made after 

the court ruling. The research meant to answer questions on whether there had been 
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compliance and if so what actions were taken and whether these actions resulted in 

effective access to sanitation for the Makhaza residents.  

Cameron Jacobs of the Commission’s Research, Documentation and Policy Analysis Program 

explained the research methodology that was utilised. 15 local enumerators were recruited 

to conduct interviews. There was systematic sampling of households where Makhaza was 

divided into nine geographic sampling blocks. Household respondents were selected based 

on their knowledge regarding the household’s level of achievement of economic and social 

rights. 375 household interviews were conducted during October/November 2011. The data 

was captured and weighted using StatsSA 2010 projection estimates.     

The findings showed that approximately 9,400 households reside in Makhaza. While the 

average household size is four members, household sizes range from one member to as 

many as 15 members. The total population is approximately 36 000.The population of 

Makhaza is relatively young with just under 60% of the population is 25 years or younger. In 

terms of gender, the total population of Makhaza is skewed towards females, with the most 

significant skew within the 19-25 year age-band. The residents are of very limited financial 

means - 85% of households earn an income of less than R2, 500 per month.  

Thus, if the City of Cape Town had taken this reality into account, it would have been clear 

that, based on their monthly household income, most of the residents of Makhaza did not 

have the financial means to adequately enclose their toilets.  

In relation to access to water:  

 98.1% of households in Makhaza have access.   

 58.7% of households sometimes experience water interruptions.   

 For 76% of households who experienced interruptions, it lasted for less than a day. 

76.5% of households do not pay for water.  

 83.4% of households have a tap within the yard;  

 11% of households have taps in their dwellings;   

 5.4% of households make use of communal taps.    

 7% of households do not have access to water that is clear.  

 8% of households do not have access to water that is odour-free.  
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 15% of households are not satisfied with the amount of water they have access to. 

 59% of households experienced interruptions of their water supply.  

As regards access to sanitation, 98% of households in Makhaza have access to toilet 

facilities. 96.9% of households have either a flush or chemical toilet. Access to a functional 

ventilated pit, chemical of flush toilet - is enjoyed by 91.5% of the households of Makhaza. 

Regarding distance, 95% of households with access to toilets have toilets inside the dwelling 

or on the stand. 13% of households with access to toilets have toilets inside the dwelling. 

82% of households with access to toilets have toilets on the stand. 4.6% of households with 

access to toilets use communal toilets (which are mostly chemical facilities).  

The allocation ratio of approximately one flush toilet per stand in Makhaza seems to 

illustrate significantly high levels of realisation of the right to sanitation. However, it has to 

be considered that the average household size in Makhaza is four; each stand is occupied by 

three households on average and therefore on average, one toilet is therefore used by 12 

individuals.  

With regards to quality, there is a high prevalence of leaking toilets and/or pipes connecting 

toilets to the municipal sewage system.  36% of households use toilets that do not provide 

privacy when being used as they either have no enclosures at all, enclosures are in varying 

states of disrepair, or they have very poorly constructed ‘makeshift’ enclosures; (similar to 

the situation that gave rise to the dispute between the residents of Mahkaza and the City 

regarding sanitation rights.  Section K was found to have a number of stands with 

unenclosed flush toilet facilities). 54% of households use toilets which are enclosed by 

structures that do not protect them from weather elements such as wind and rain. 51% of 

households have to endure non-functionality of their toilets on a regular basis.  

The research findings question the desirability of providing toilet facilities which are outside 

the dwelling for a community such as Makhaza. High levels of violent crimes such as assault 

and rape are experienced in Makhaza and Khayelitsha. This leaves household members 

feeling unsafe using outside toilets (especially at night) and many females and children 

resorting to using buckets at night; 50% of households do not feel safe using their toilets at 
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night; while 60% of households are of the opinion that their toilets are unsafe for use by 

children, especially during night hours.  

In addition, qualitative information obtained during interviews brought to the attention of 

the research team the fact that outside toilet facilities are often not suitable for use by 

disabled persons. The overall conclusion is that there is a need to improve the planning 

system for housing development.  

Black Sash report 

Elroy Paulus of the The Black Sash reported that in partnership with the Social Change 

Assistance Trust (SCAT) they launched the national Community Monitoring and Advocacy 

project (CMAP) in 2010 in a bid to improve government service delivery. Elroy presented the 

findings of their January 2011 – February 2012 report. The report examines the efficiency 

and quality of the services provided by the various municipalities, municipal service entities, 

and public entities (or private sector entities rendering a public service) across South Africa. 

This was monitored according to a standardised questionnaire enquiring about access to, 

and the quality of water, electricity, sanitation and reuse collection services. 14 

The questionnaire captured the experiences and opinions of 487 respondents from 6 

provinces across South Africa 15 

The report included the found the following: 

 5 % do not have access to water  

 10% do not have access to sanitation 

 73% have no refuse collection 

 11% of the respondents indicated that the water was not drinkable 

 Of the respondents interviewed, 25% of them indicated very costly municipal 

services – in excess of R1000 per month. 

                                                           
14 Electronic copies of this report may be accessed at http://blacksash.org.za/index.php/cmap-reports  

 
 

http://blacksash.org.za/index.php/cmap-reports
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The overall conclusion is the need for more improvement in the delivery of basic services. 

Community perspectives 

With the objective of inclusive participation of affected communities, representatives from 

Rammulotsi and Makhaza also made presentations. On behalf of the Rammulotsi 

representatives, Mr Shadreck Sesing indicated that in 1996 the Moghaka Municipality 

constructed foundations for toilets without enclosing them as well as built RDP houses 

without toilets inside of them. Currently, there are RDP homes with both toilets inside and 

outside because their owners previously lived in shacks before the RDP house with toilets 

inside were built. There are also residents who use the bucket system. The under reporting 

of incidents of unenclosed toilets could have been long avoided and addressed but neither 

the Municipality nor the Ward Councillors work with the community development workers, 

who would have reported these issues. 

Rammulotsi still has a substantial amount of unenclosed toilets as well as toilets constructed 

from substandard material, with regular blockages due to poor pipe layout. Residents with 

toilets that have incomplete sewer connections are forced to use pit latrines and the bucket 

system. In addition, the enclosures of many toilets are substandard, with broken doors and 

poor brickwork and cement mixtures. The toilets are not user friendly for the physically 

disabled and the affected residents were not consulted as to the specifications of these 

toilets.  

Eight informal settlements and one hostel in Rammulotsi are without adequate sanitation 

despite money having been allocated to the renovation of the hostel, which has yet to 

benefit from this. In the off-farm settlement area known as Evans Park, the residents have 

indoor toilets however water in this section is irregular and as such the residents are 

frequently unable to use their toilets. The scarcity of water in the region is a result of the 

water pump station not having the capacity to accommodate the whole community of 

Rammulotsi. This station and the water reservoir need to be upgraded as the population of 

the area has grown rapidly. 

The residents of Rammulotsi are forced to use poor quality materials such as plastic bags to 

collect their rubbish, in spite of Municipality having budgeted in 2007/2008 for the issuing of 
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dustbins to individual households. These have yet to be received. As a result, community 

members are forced to burn their rubbish since the Municipality’s refuse collection is 

irregular. The dumping site is adjacent to the residential area which poses serious health 

risks to the residents. 

Despite numerous complaints and engagements with the Municipality and Ward Councillors 

as well as political figures such as the premier of the Free State, who invited CDWs from the 

area to the opening of the Free State Legislature, no progress has been made in the 

resolution of these issues.  

The quality of the water in the water reservoirs for Rammulotsi and Viljoenskroon is 

questionable, with more than one corporate company in the area closing shop because of 

water related problems. There have also been numerous reports of water related diseases 

such as diarrhoea. Furthermore, the water supply is regularly cut off for two to three days, 

with no alternative supply source and the community is never forewarned before these 

incidents of water shortages. 

The representatives recommended that community development workers should be 

included in all engagements and projects so as to monitor service delivery. The Municipality 

needs to identify the exact number of RDP houses both without toilets outside and with 

toilets outside that have serious defects. The hostel needs to be renovated, with provision 

made for proper sanitation and water. Investigations into the spending of allocated money 

for this project must be conducted. Improvements and increases in the quality and quantity 

of the water supply for human consumption, population growth and industrial development 

are therefore needed.  

On behalf of the Makhaza community, Andile Lili reported that on 4 June 2010 the South 

African Human Rights Commission released its findings on the unenclosed toilets in 

Makhaza after the ANC Youth League and Makhaza residents lodged a complaint. The 

Commission found against the City of Cape Town, followed by a similar finding by the 

Western Cape High Court which ordered the City of Cape Town to properly enclose the 

toilet structures, compensate the applicants and pay legal costs. 
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On 5 July 2011, the City built a sample toilet structure which was approved by residents. 

During the construction of these enclosures, it became apparent that they were not up to 

standard. When it rains, residents are unable to use the toilet because water comes through 

the walls. The doors are not galvanized as promised by the construction company 

(Concretex). Furthermore, promises by the company to plaster the structures as requested 

by the residents, have been completely dishonoured. Upon visiting the site, the Department 

of Human Settlements have also concluded that the toilets do not meet acceptable 

standards. 

The community has no choice but to use these sub-standard toilets as most residents are 

poor and unemployed. The community believes that these sub-standard toilets were 

provided by the City of Cape Town as punishment for the Makhaza residents standing up for 

their rights.  

Makhaza residents therefore call upon all economically marginalized South Africans to stand 

up for their rights and fights against economic injustice because this is the backbone of 

human rights violations.  Poverty, disrespect of human dignity and inequality will continue 

to be perpetuated unless economic realities are addressed. The Commission is therefore 

encouraged to take a bold stand and support the call for radical economic transformation. 

 

Report by the Department of Performance Monitoring and Evaluation on the state of 

water and sanitation 

Hassen Mohamed, Deputy Director General of the Department of Performance Monitoring 

and Evaluation (DPME) presented a summary of the DPME Report on the Status of Water 

and Sanitation in South Africa. 16  

The Department of Performance Monitoring and Evaluation in The Presidency (DPME), in 

collaboration with the Department of Human Settlements (DHS), the Department of Water 

Affairs (DWA), the Department of Cooperative Governance (DCoG) and National Treasury 

(NT), undertook the task to establish the quality of sanitation in South Africa. This was in line 

with the recommendation made by the Commission in looking at the two Makhaza and 

                                                           
16

 The report is available at http://www.sahrc.org.za  

http://www.sahrc.org.za/
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Rammulotsi complaints, that DPME would within 3 months, prepare a report for the 

Commission on the quality of sanitation services delivered by local government across the 

country. 

 

Factors impinging on the provision of adequate sanitation services:    

DPME acknowledged that the government has made important strides towards addressing 

both sanitation and water supply backlogs since 1994. South Africa achieved the Millennium 

Development Goal (MDG) of halving the number of people without access to sanitation in 

2008. In 1994 more than 50% of households did not have access to sanitation; one of the 

terrible legacies of apartheid inherited by the new democratic state. By 2010 this was 

reduced to 21% of households. Not content with achieving the MDG target, South Africa set 

itself the target of achieving universal access to sanitation services by 2014 and access has 

continued at an average rate of 300 000 households per annum. However the rate of 

delivery of around 300,000 household units annually, is not sufficient to achieve the target 

of universal access by 2014 and will need to be stepped up. 

 

In addressing the sanitation service backlogs and the provision of ongoing adequate 

sanitation services, several challenges surfaced including the upgrading and expansion of 

bulk infrastructure capacity, ensuring the quality of sanitation facilities built, the 

maintenance of reticulation and/or on-site infrastructure, revenue collection to fund the 

ongoing provision of services, community liaison and participation to ensure acceptability 

and responsibility for the services, and the effective oversight, regulation and management 

of sanitation services at all levels of government. The sanitation sector is also faced with 

ongoing growth of formal and informal settlements, particularly in urban areas, due to the 

rural-urban migration, population growth and the influx of foreign nationals. In 2009 it was 

estimated that there were more than 2 500 informal settlements with some 1.2 million 

households.  

 

Lack of clarity regarding the institutional, policy and regulatory frameworks and poor 

coordination between the key actors involved in various aspects of sanitation service 

provision is also a major factor affecting the sector. In terms of the institutional roles and 

responsibilities for sanitation service provision, the constitution places the direct 
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responsibility at local government level (this was then assigned to authorised local 

government institutions (Water Services Authorities), which are either at district 

municipality level or at local municipality level. All metropolitan councils are designated as 

Water Services Authorities. From a national and provincial perspective, the responsibility 

initially resided within the Department of Water Affairs and Forestry from 1994 to 2001. The 

funding and monitoring function subsequently moved to the Department of Provincial and 

Local Government in 2001 via the Municipal Infrastructure Grant (MIG) funding instrument. 

In 2009 the National Sanitation Programme Unit (NSPU) was moved from DWA to the 

Department of Human Settlements, but with DWA retaining certain responsibilities in the 

sector including regulation in respect of waste water aspects and the high level planning and 

management of the Regional Bulk Infrastructure Grant (RBIG).  

 

At a provincial level the local government technical support function in respect of sanitation 

service delivery also moved from DWA Regional offices to provincial departments dealing 

with Human Settlements, but with certain links to the Departments of Health, Water Affairs, 

Education and Public Works. This fragmentation and the lack of a single national body taking 

the lead in the sector, has resulted in particular challenges in terms of the coordination and 

upholding of norms and standards.  

 

Systemic failures ranging from gaps in critical technical and management skills, neglect of 

operation and maintenance, poor revenue management and under-spending on capital 

budgets at municipal government level are also major factors.  

 

The sanitation needs in South Africa may be defined as a combination of:  

 service delivery backlogs (people who have never been served);  

 refurbishment backlogs (sanitation infrastructure that has deteriorated beyond 

regular maintenance requirements);  

 extension backlogs (existing infrastructure that needs to be extended to provide the 

service to new households in the communities)  

 upgrade needs (infrastructure that does not meet the minimum standards)  
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 operation and maintenance (O&M) backlogs (infrastructure that has not been 

properly operated and maintained, but can be adequate if sufficient staff and funds 

are allocated to ensure proper operation and maintenance)  

 

Demographic Profile of South Africa  

The current population of 50.5 million (2011) was geo-spatially grouped into more than 68 

000 settlements, of which:  

 21.2 million people (or 42% of the population) live in large metropolitan areas  

 9.1 million people (or 18% of the population) live in medium-sized cities and towns  

 4.5 million people (or 9% of the population) live in small towns in rural areas  

 15.5 million people (or 31% of population) live in small rural villages and scattered 

settlements  

In terms of settlements numbers, 87% of the approximately 68,000 are within rural areas, 

and 13% urban. 

 

These demographics place the following particular requirements on the sanitation sector: 

 Provision of adequate services to dwellings in (transient) informal settlements 

requires a strategy that takes into consideration permanency and land use objectives 

together with other considerations of topography, geo-hydrology, proximity to bulk 

services, etc. 

 Rural-urban migration dynamics 

 Maintaining norms and standards in areas lacking institutional (especially technical 

and financial) capacity. 

 Providing affordable sanitation to rural areas that require low maintenance. 

 

The sanitation needs and challenges are:  

 Approximately 11% of households (Formal – no services and Informal – no services) 

still have to be provided with sanitation services (these households have never had a 

government supported sanitation intervention); 
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 Additionally a disturbing 26% of households have sanitation services which do not 

meet the standards due to the deterioration of infrastructure caused by a lack of 

technical capacity to ensure effective operation, timely maintenance, refurbishment 

and/or upgrading, pit emptying services and/or insufficient water resources. 

 

The startling finding is that while access to sanitation is increasing (albeit at less than an 

optimal pace) from a functionality and adequacy point of view, as many as 26% (or about 

3.2 million households), apart from the 11% (or 1.4 million households) that have no 

services, are at risk of service failure and/or are experiencing service delivery breakdowns. 

 

The distribution of sanitation needs at a community level indicate that although the un-

served population is 11% of the national total, their predominance is in the widely dispersed 

rural settlements of KwaZulu-Natal, North West and the Eastern Cape. The areas with high 

levels of infrastructure maintenance needs are located within Limpopo, KwaZulu-Natal, Free 

State, Mpumalanga, Northern Cape and the Eastern Cape. Gauteng and Western Cape are 

the provinces with the highest percentage of communities with adequate services; however 

these provinces do have large numbers of informal settlements that pose particular 

challenges.  

 

 

Status of bulk infrastructure:  

Of particular concern is the status of bulk sanitation infrastructure in the country. This 

mainly relates to the communities served with waterborne sewerage systems, where the 

maintenance, refurbishment and/or upgrading of collection and treatment infrastructure 

has been neglected over the years. The general assessment of the status of wastewater 

treatment works (WWTWs) carried out annually by the Department of Water Affairs 

indicates a low rate of achievement of standards as a 2011 survey indicate that:  

 

 317 WWTWs require urgent attention  

 143 WWTWs have a high risk of failure  

 20% of WWTWs are running over their design capacity 
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  90% of WWTWs are non-compliant on more than 3 effluent determinants 

The extremely poor state of WWTWs has dire implications for health, the environment and 

economy. 

 

Status of Water Services Institutions: 

One of the key contributors to the parlous state of existing infrastructure is the under-

capacity of water service authorities to plan, implement and manage the infrastructure 

effectively. The vulnerability of water services authorities was assessed through a self-

assessment process undertaken by the Department of Water Affairs. In the majority of 

WSAs the level of vulnerability (based on an assessment of 16 indices) is high to very high as 

per the below vulnerability map. Focussing on the criteria for assessing the technical and 

financial capacity for water and sanitation service delivery, the number of Water Services 

Authorities (WSAs) falling into the “very high vulnerability” classification increases to 

approximately 80% of all WSAs. This is of significant concern, and although programmes 

have been instituted to boost the capacity of WSAs, these have generally taken the form of 

short-term interventions that did little to transfer skills and build and retain capacity within 

the WSAs. 

 

Funding requirements to address the sanitation needs: 

It is estimated that based on the 2011 pricing structure, an amount of R44.75 billion is 

required to provide basic services to the un-served (R13.5bn) and to refurbish and upgrade 

existing infrastructure (R31.25bn). This excludes financing for bulk infrastructure 

requirements for the provision of new services, as well as to address the upgrading of 

households in informal settlements. 

 

These financial needs should be seen in the light of the total grants to municipalities of R41 

billion in 2011/12 of which the conditional MIG (Municipal Infrastructure Grant) allocations 

for sanitation amounts to approximately R3.2 billion per annum. 

 

Financing of operation and maintenance is a further challenge which, unless adequately 

addressed, will continue to result in rapid deterioration of infrastructure and poor quality of 

services. The key financial instruments for funding operation and maintenance are the 
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equitable share (which being an unconditional grant is often not allocated for the purposes 

proposed in the formula) and municipal revenue from rates and tariffs (which in most 

category B and C municipalities is a very small proportion of the revenue). 

 

The key factors affecting inadequate sanitation service provision include: 

 Fragmentation of responsibilities for sanitation at national, provincial and local levels 

resulting in no single national authority taking responsibility for performance 

monitoring of municipal service provision (including monitoring of construction of 

infrastructure) and unclear performance standards 

 Lack of technical capacity at local government level resulting in poor planning (e.g. 

new sewer networks connected without increasing capacity of bulk infrastructure) 

and neglect of operation and maintenance  

 High turn-over of staff (lack of focus on training and retention of staff)  

 Ineffective support programmes to municipalities (e.g. from provincial and national 

government)  

 Insufficient financial planning and management leading to inadequate budget 

allocations for maintenance by municipalities (e.g. from equitable share) and/or 

inappropriate use of allocated funds (e.g. funds channelled to roads at end of 

financial year to facilitate quick expenditure) as well as weak revenue management  

 To address these constraints effectively will require a well coordinated national 

programme that is closely coordinated and interlinked with other programmes 

aimed at supporting municipalities to effectively plan and provide municipal services. 

 

The key conclusions are the following:  

 There is a need for improved service delivery planning at national, provincial and 

local levels, including the development of sanitation master plans, capital and 

finance plans as part of the Integrated Development Plan (IDP) process and aligned 

to municipal Comprehensive Infrastructure Plans (CIP).  

 There is a need to boost capacity at local government level in particular, especially in 

the fields of technical and financial management, through an interim intervention 

and through longer term capacity building initiatives. Where it is unlikely that 
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capacity can be developed in the foreseeable future, alternative mechanisms will 

need to be put in place so that service delivery to the poor does not suffer.  

 There is a need to improve the effective utilisation and management of funding 

allocated for sanitation service delivery and to ensure adequate funding of O&M.  

 The challenge of institutional fragmentation needs to be addressed as a matter of 

urgency, including clarification of roles and responsibilities; regulatory and 

monitoring and evaluation (M&E) activities.  

 Performance monitoring and reporting needs to be significantly improved through a 

well coordinated M&E framework with KPIs enabling relevant, enhanced assessment 

and control of service delivery. 

 

Summary of facilitated discussion 

This discussion included comments and questions from attendees, followed by responses. 

Below is a summary of comments made as well as pertinent issues which arose from the 

discussion. 

Questions and Comments 

Sania Borman, 

Women’s Legal 

Centre: 

 

The right to sanitation intersects with the rights of women, who are 

disproportionately affected by water and sanitation issues. Women 

are at increased risk of gender based violence as are children and the 

elderly for whom women are often responsible. Increased exposure to 

an unhealthy environment also increases the risk of HIV/AIDS, 

pregnancy and menstruation related complications. 

 

Councillor 

Shehaam Sims, 

Member of 

Mayoral Commitee 

on water and 

sanitation 

 

More engagement with government at large is critical for fair and 

meaningful engagement. She expressed disappointment with the 

Commission’s preliminary findings as presented by Cameron Jacobs as 

toilet enclosures were rapidly installed in Makhaza after the court 

order. City of Cape Town’s records show that all but 7 toilets have 

been enclosed. All the toilets belonging to residents that are part of 

PIAP Housing Project have been enclosed except for 20 that residents 
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enclosed themselves. She questioned the finding that people did not 

have access to clear, odour free water and asked that this information 

be provided to the City. 

 

It is important to make a distinction between water and sanitation 

issues and housing issues. In addition these are not a responsibility of 

the City of Cape Town only but pertain to the country as a whole. 

 

Zonke Godi, 

Abahlal ba se 

Mjondolo 

He questioned whether the order issued by the High Court is limited to 

the number of applicants who need their toilets enclosed as there are 

more areas and communities suffering from the same problems. Not 

all informal settlements have toilets to start with and are forced to rely 

on those belonging to neighbours. This leads to exploitation by 

neighbours who charge for use of their toilets because of the prepaid 

water system currently in place. These services i.e. Water device 

management, should not be imposed on communities. There is 

evidently a strong need for engagement and consultation on these 

issues. 

 

Helene Combrink, 

Centre of Law and 

Disability Policy 

Disabled persons are adversely affected by these issues, and the 

Commission needs to investigate what access really means for 

disabled members of the community. We need to consider access for 

people with disabilities within human settlement planning.  

 

Acting Mayor, 

Moqhaka 

Municipality 

He expressed criticism of the Commission’s presentation of findings 

and recommendations on Rammolutsi because it has failed to show 

what has been done and what will be done. More feedback on the 

Moqhaka situation is needed. The Commission instructed that a 

certain number of toilets be enclosed but the community now has a 

greater number than stipulated. 
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Rosalind Gater, 

Equal Education  

Children are another vulnerable group and their needs must be 

considered especially with regards to school sanitation Poor sanitation 

facilities are linked to poor school attendance and low attention levels.  

 

Responses: 

Cameron Jacobs, 

SAHRC AHoP 

Research  

 

The nature and content of the research conducted by the Commission 

was mainly to look at access to sanitation as sparked by a complaint 

lodged with the Commission. Quantitative access does not necessarily 

mean people now enjoy sanitation that meets basic sanitation 

standards. 

Adv Mabedle 

Lawrence 

Mushwana, SAHRC 

Chairperson and 

Pregs Govender 

SAHRC Deputy 

Chairperson 

 

The court order was directed against the City of Cape Town in relation 

to the residents of Makhaza. However it is safe to say that the issue is 

limited to the people of Makhaza but is a national problem. Today 

represents the launch of a series of hearings that will ask other 

communities to tell the Commission about their lived experiences in 

the same way as Rammulotsi and Makhaza have done. There is a need 

for continued monitoring and evaluation on these issues. 

 

The complaints were linked to the generic right to water and 

sanitation that need to be evaluated and addressed in the entire 

country. The Commission has asked the DPME, DWA and the 

Department of Human Settlements to look into the abolishment of the 

bucket system.  

Hassen 

Mohammed,  

Department of 

Performance 

Monitoring and 

Evaluation 

The progress made depends on the prioritisation of budget items and 

services since the lack of allocation of a Monitoring and Evaluation 

budget is problematic. 

Cyprian The Minister of Human Settlements is in the process of approaching 
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Mazubane, 

Department of 

Human 

Settlements 

cabinet as water and sanitation are part of the Millennium 

Development Goals. A collaborative effort is needed between the 

three tiers of government departments such as COGTA so that 

Treasury can be informed/advised on budgetary requirements and 

allocations. 

 

Taryn Pereira, 

Enviromental 

Monitoring Group,  

Rural areas form ‘silent backdrops’ in society because they do not get 

as much ‘airplay’ as urban informal settlements despite having 

identical struggles. The design of human settlements is often a “single 

user design and does not cater for the livelihoods of farmers. 

 

Barbara Tapela,  

PLAAS 

Access is not always enough, the quality of the water is also critical. 

There are often severe water leakages because of the use of cheap 

construction materials which leads to high water bills for residents 

despite the water not being used intentionally. When these struggles 

become politicised, it takes away from the issue at hand. Further 

struggles include the insertion of water meters without the 

consultation of homeowners. 

 

Nozizwe Madlala-

Routledge, 

Embrace Dignity,  

More emphasis needs to be placed on the role of the private sector 

because poor planning and work ethics further perpetuate these 

problems. Serious engagements and partnerships are critical to assist 

with shouldering the budgetary burdens that are currently on 

government. Furthermore, lawyers need to be called upon to provide 

free legal representation for poor community members.  

 

Surlyman 

Stellenboom, 

Proudly 

Manenburg 

Water management devices can arguably be labelled “weapons of 

mass destruction” as it results of people being without water. There is 

no support if the devices switch off which result in community 

members being unable to contact the municipality to get the meters 

switched on or repaired due to the cost implications. 
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Dale Holmes,  

DEAFSA  

More emphasis needs to be placed on the needs of the disabled, in 

particular the means of communication for deaf South Africans in their 

attempts to engage with government. 

 

 Johnny Harris, 

Private sector 

engineer 

Cognisance of backlogs is necessary but supply of services continues 

nonetheless. Main concern is the lack of maintenance by government 

and the use of poor building materials which is rendering communities 

with services of a low quality because government does not monitor 

the quality of service provision. Government needs to empower 

communities to assert themselves regarding community ownership of 

service provision. 

 

Geo Heyns, South 

African Toilet 

Association 

Expressed concerns at the absence of traditional and cultural leaders 

at the hearing as they play a role in keeping government accountable.  

 

 Summary of Proposals and Recommendations on the Way Forward  

Pregs Govender, the Commission’s deputy chairperson wrapped up the discussions by 

pointing out that it is critical that the policy choices by government are reflected upon.  

The UN deemed apartheid a crime against humanity, such that those involved in the 

struggle learnt the necessity of addressing the structures that perpetuate the violation of 

people’s human rights.  When South African entered the Global World Order, poverty and 

inequity was further entrenched and there is a need to look at the structures and systems 

that perpetuate poverty. Worldwide 10% of all water usage is for personal and household 

use with 90% used for commercial purposes and this must be interrogated.  There is a need 

to look at how water is used and by whom and hold them accountable for the misuse and 

pollution of water. In addition the maintenance and quality of services is critical. It appears 

that government is not holding service providers accountable. Thus investigations into the 

regulation of outsourced service provision need to be conducted.  
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Commissioner Govender thanked the communities for bring these issues to the Commission 

as it has shown a spotlight on sanitation. It demands that we hold governments accountable 

for the progressive realisation of this right and examine whether the maximum available 

resources are made available for the realisation of the right to water and sanitation. 

However we need to make sure that no trade-offs between socio-economic rights are made. 

The reality that 94% of Khayelitsha residents are afraid to use the toilet at night is 

intolerable. South Africa is committed to the realisation of substantive gender equality and 

there is a plethora of law in place to enable women to occupy positions in politics and 

business. However this means nothing if the basic human rights affecting women are not 

realised and if they face the danger of gender based violence in the exercise of their most 

basic needs. 

The Commission will continue to facilitate engagements between the people and 

government in striving to realise the human rights and dignity for all. The first founding value 

of our Constitution, dignity is also a substantive right, which asserts that dignity is inherent in every 

human being as it is our birthright.  

Vote of thanks and closure  

Advocate Mabedle Lawrence Mushwana as the  public hearing chairperson extended the 

Commission’s gratitude to all for their participation and in particular to the DPME for taking 

the Commission’s recommendations seriously and taking steps to ensure that the rights of 

all, and in particular those from economically marginalized communities, are given the 

respect that they deserve. The Commission’s water and sanitation campaign has the 

potential to advocate for the effective realisation of water and sanitation rights as well as 

contribute to the entrenchment of the right to dignity for all. The role played by both the 

communities in sharing their experiences as well as civil society and all other interested 

parties is truly invaluable.  The Commission looks forward to continued engagement and 

strengthened relationships. The hearing was officially closed.  
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Community Event on water and sanitation as part of Human Rights month 

events, held at Viljoenskroon - Free State on the 7th March 2012 at 

Rammolutsi Library from 09h30 -13h00. 

 

BACKGROUND & INTRODUCTION 

Everyone has the right to an environment that is not harmful to their health or well being, 

everyone has the right to have their dignity respected and protected. 

In 2010, South African Human Rights Commission (The Commission) investigated a 

complaint against Moqhaka Municipality (The Municipality) in relation to the area of 

Rammulotsi, on allegations that the Municipality violated the rights to human dignity, 

privacy and clean environment of the residence by installing toilets without enclosures. 

The investigation process involved two site-visits which were conducted in the presence of 

community development workers (CDW’s) from the Municipality of Moqhaka.  In addition, 

several interviews were conducted with local residents to obtain further insight in respect of 

the complaint. 

Following the Commission’s decision that 2012 Human Rights Month theme should be 

based on “water and sanitation”, the Commission decided to revisit the two townships 

namely Makhaza (Western Cape) and Rammulotsi (Free State) as the two had similar 

challenges of toilets without closure.  The Commission would monitor and assess the 

progress made since its initial findings to ensure that the rights of these communities are 

not being violated further. The event was also meant to ensure the community‘s 

participation and for the Commission to hear first hand their concerns regarding water and 

sanitation. 

PROCESS OF THE EVENT: 

The Free State Provincial Event was divided into two activities: 

A walk- about and fact finding information session 
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This involved a house to house visit by a delegation comprising of Commissioner Malatji, 

Kayum Ahmed the Chief Executive Officer, staff members from both the Free State 

provincial office and Head Office, community development workers, community 

representatives and other and interested parties from the municipality and political parties. 

The delegates and residents occupying those homes visited were able to interact and 

engage in discussions about the state of toilets and water. Inspections of toilets and taps 

were made and photographs were taken to support the statements from the 

community/residents. 

A number of the residents contended that the Municipality never consulted them nor held 

periodic community meetings with them.  Some said that they only saw developments 

happening in their community without knowing how this would unfold. 

The delegation planned to visit the Water Reservoir but, could not do so due to distance and 

time frames.  The objective for the residents to request that the Commission do a site 

inspection on the reservoir was based on the allegation that the water was unfit for human 

use or consumption and in some instances caused skin related diseases in children. 

The delegation then proceeded to the library where the main or second event was to be 

held. 

The process and content of the second / main event is highlighted in the Programme 

attached hereto.           

                                   

PROGRAMME OF THE EVENT: 

Agenda 

Item 

 

Subject Matter Discussion 

1. OPENING AND WELCOME Acting Provincial Manager: Masego Phetlhu 

welcomed attendees and introduced the 

Commission delegation. 
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2. MANDATE OF SAHRC Commissioner Malatji explained the constitutional 

mandate of the Commission; that it must promote 

respect for human rights and a culture for human 

Rights; promote the protection, development and 

the attainment of human rights; and monitor 

access and observance of human rights in the 

Republic. 

 The Commission has powers to enable it to 

perform its functions, including the power – 

to investigate and report on the observance 

of human rights- to take steps to secure 

appropriate redress where human rights 

have been violated, to carry out research 

and to educate. 

 Commissioner Malatji further indicated the 

presence and aim of the Commission at the 

event is to ensure that the municipality 

fulfills its obligations to the community. 

4. PURPOSE OF THE VISIT The CEO: Mr.Kayum Ahmed briefly explained the 

purpose of and background to the visit. He also 

gave a summary of the findings from the walk-

about, with the focus being on four areas: 

1. Inconsistencies 

2. Enclosures 

3. Blockages 

4. Water  

He also reminded participants of the importance of 
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community participation in the event so that their 

concerns are heard and also to hear response of 

the Municipality. 

5. CONCERNS  OF ATTENDEES   Debbie Shahim, the Ward Councilor at 

Phahameng Section requested that pipes be fixed 

as some of the toilets are being laid on rocks and 

stones and this causes blockages. She requested 

that the right people be employed for municipal 

jobs and further requested if it is possible for 

Commission to ensure that the right people are 

given tenders. 

Mr. Papi Sesing , a community member 

emphasized improvement regarding water since 

the current technical manager Mr. Lelaka was 

employed, but the concern still remained of when 

they would be provided with access to clean water  

and asked why the Municipality charges them for 

this unclean water. 

Mr. Lehlohonolo Ramajoe, a community member 

wanted clarity regarding why the municipality does 

not notify the community of power and water cuts 

and when there would be an improvement in such 

notification and communication. He further stated 

that the toilets are not easily accessible for people 

with disabilities, what does the Municipality intend 

to do? 

Mr. Thapelo Ramajoe, a Community member 

confirmed that there is a communication barrier 

between the Municipality and the community 
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regarding building of these toilets. How the 

Municipality plans to resolve this? He further 

indicated that at one of the community meetings 

with Municipality he suggested that the 

Municipality help them with boreholes as this 

would assist them when they are unable to have 

access to water but nothing has been done to date. 

Mr. Ishmael Dikale a community member 

requested an answer from the Municipality as to 

why they did not employ community development 

workers as they have appropriate skills for the 

work? 

Mr. Cameron Jacobs from the Commission 

requested clarity regarding who between the 

municipality and individual community members 

had built the structures of the toilets the 

delegation had viewed. 

Mr. Vincent a community member enquired on the 

quantity of material as to whether there was 

enough material to build the toilets?  

Commissioner Malatji  requested to know how far 

the Municipality is with the implementation and 

findings that the Commission has made against 

them 

 

6. 

 

RESPONSE OF 

MUNICIPALITY  

 

Mr. Lelaka (Technical Manager) confirmed that 

the challenges that they were experiencing were 

that all community members had an assumption 
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that they are all entitled to the building of new 

toilets whilst it is not so. 

The community had the choice that when RDP 

houses were built, for toilets to be inside or 

outside.  Other community members demolished 

the inside toilets in order to create more internal 

space and are now using buckets. 

Some households have a full built water-borne 

toilet facility and open toilet, and there are 

dwellers who want these open toilets to be 

covered. 

Unqualified people were employed to build toilets 

and this led to more problems as the material was 

not used accordingly which led to covers of toilets 

falling down. 

The Municipality experienced the following 

challenges in order to meet target dates; funding, 

excessive increase of communities demolishing 

existing structures and national strikes. 

The Municipality does not charge the community 

for unclean water and are trying to find solutions 

to the problem. 

 

7. 

 

RECOMMENDATIONS 

 

In summing up, Kayum Ahmed noted that:  

There is lack of Communication between the 

Municipality and the community and this should be 

worked on urgently. 
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The Municipality must present their plans to the 

community as they feel they are being neglected 

by decisions that are being taken yet these 

decisions affect them. 

The community should attend meetings that the 

Municipality calls and holds for them. 

The Municipality should update the community of 

progress being made and of any delays as they 

occur. 

 

8. 

 

CLOSURE 

 

Commissioner Malatji applauded both the 

municipality and the community for attending the 

event especially the CEO who made time for such 

event within his busy schedule. 

The community was also satisfied as they were 

able to express their concerns to the municipality 

and also to hear the response of municipality.  

Commissioner also emphasized the importance of 

communication between the Municipality and the 

community in order to avoid further inconvenience 

as the community needs to be involved and be 

updated on projects. 

Kayum Ahmed thanked everyone for their 

participation. The event was concluded at 13h00. 

                                       

In attendance from the Commission:  



39 
 

Commissioner Bokanatla Malatji; Kayum Ahmed, CEO; Masego Phethlu; Cameron Jacobs, 

Randall Tsolo, Vincent Moaga, Wisani Baloyi, Melina Mojapelo; Alinah Kompeli, Mathabo 

Setenane, Sindi-Leigh McBride and Joyce Tlou.  
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Community Event on Water and Sanitation as part of Human Rights Month 

events 

Held at O.R. Tambo Hall, Makhaza on 13 March 2012 from 09h30-13h00 

 

BACKGROUND AND INTRODUCTION 

In 2010, the South African Human Rights Commission (hereinafter referred to as the 

Commission) investigated and made findings in respect of a complaint on the right to water 

and sanitation, lodged by the Western Cape branch of the African National Congress Youth 

League (complainant) with the Commission on behalf of the residents of Makhaza which is 

located in Khayelitsha Cape Town.  

As part of the investigation process, two inspections in loco were undertaken by the 

Commission. The first of these occurred on the 7 October 2010 and the second inspection 

was undertaken on the 11 May 2011. These inspections were conducted in the presence of 

community development workers from the municipality. In addition to the general 

inspection, several interviews were conducted with local residents to obtain further insight 

in respect of the complaint. 

Based on the investigation conducted by the Commission and the analysis of the 

constitutional rights, court judgments and applicable legislation, the Commission found that 

the City of Cape Town (Respondent) failed to adequately conceptualize, plan and implement 

its project which resulted in the residents being forced to use unenclosed toilets. The 

Commission further found that the Respondent’s explanation that it lacked adequate 

resources was not justified and was therefore unacceptable. Furthermore, the measures 

provided by the Respondent did not meet the standard of reasonableness in terms of the 

progressive realization of the right to water and sanitation services. 

As a result, in 2010, the Commission found in favour of the Complainant, that is, that the 

rights to human dignity, privacy, and a clean environment were violated by the Respondent. 

The Commission therefore requested that the Respondent proceed with urgency to enclose 

all toilets in the area to enable people to have their dignity and basic sanitation needs met. 
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The Commission further required that the Respondent furnish it with a progress report at 

least every six months in respect of the progressive realization of the right to water and 

sanitation services in the township.  

The Commission also found that the provincial and national government had not adequately 

monitored the work of the Respondent or intervened in respect of their legislative and 

Constitutional obligations. The Commission therefore requested that the Ministry of 

Monitoring and Evaluation must provide a report to the Commission on the quality of 

sanitation services delivered by local government in the country. 

The Commission had also conducted investigations and made findings into another 

township, namely Rammulotsi in Viljoenskroon, Free State, where similar human rights 

violations had occurred and been found against. As such, it was decided that the theme for 

Human Rights Month 2012 should be based on “Water and Sanitation”, so as to kick off a 

campaign to further investigate the progress made in these communities and tabulate the 

findings to ensure that the rights of these communities are not being further violated. 

The campaign commenced with a provincial engagement at Rammulotsi, followed by this 

event at Makhaza. The purpose of these events was to assess the community sentiment 

around their water and sanitation needs as well as to hear the response of the respective 

Municipalities as well as to establish whether adequate information and consultation has 

occurred within communities.  

The main aim of the Commission at this event was to ensure that the Community has an 

opportunity to air its grievances and also to ensure that the mandate of the Commission, 

which is to promote the respect for human rights; promote human dignity; investigate and 

report on the observance of human rights, is fulfilled. 
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1. PROCESS OF THE EVENT 

The Western Cape Provincial event was divided into two activities: a walk-about followed by 

a programme of engagement with the community and local municipality.   

The walk-about or site inspection and fact finding information session involved a house to 

house visit by a delegation from the Commission comprised of the Chairperson Mabedle 

Lawrence Mushwana, Commissioner Pregs Govender, the Chief Executive Officer Kayum 

Ahmed, staff members from both the Western Cape Provincial Office and Head Office. In 

addition, the Mayor of Cape Town, her Excellency Alderman Patricia de Lille, was in 

attendance as well as representatives from the community and local municipality, and 

various other interested parties. 

Residents occupying the homes visited were asked questions about the service delivery 

regarding the toilets, most of which have since been enclosed. Special attention was 

however given to those residents whose toilets remain unenclosed. Inspections of toilets 

and taps were made; photographs and contact details were taken to endorse the 

statements from the residents visited.  

On the walk-about, residents expressed concern about the lack of lighting in the concrete 

toilet enclosures and the safety hazards this posed especially for young children, women 

and the elderly. Nonceba Educare Centre, a nursery school in Makhaza, was one of the stops 

on the walk-about where toilets, despite being enclosed, were insufficient and inadequate 

for the number of children it served.  

Another issue that from was brought to the attention of the group in the walkabout was the 

need for improved maintenance of the toilets. The Mayor responded that follow ups can 

only be conducted once her office is informed about the problem, usually upon receipt of a 

formal complaint. One such example was a street with more than nine toilets with problems 

with the water connections, which she promised to follow up on. The mayoral team took 

down names and contact details from the affected residents. 
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A high number of residents with unenclosed toilets made allegations of purported 

corruption allegations. They indicated they were told by the contractors employed to 

enclose the toilets that their toilets had already been documented as already enclosed. This 

raised corresponding issues around housing, especially Public Housing Projects (PHPs) and 

RDP houses.  

After approximately two hours, having seen a variety of different sites in Makhaza including 

Zone 14, the delegation returned to O.R. Tambo Hall where the second half of the 

programme was to be held. 

2. PROGRAMME OF THE EVENT 

Agenda 

Item 

Subject 

Matter 
Discussion 

1. 

OPENING 

AND 

WELCOME 

CEO of the SAHRC, Kayum Ahmed welcomed attendees and 

introduced the panel which included: Chairperson of the 

Commission, Advocate Mabedle Lawrence Mushwana, 

Commissioner Pregs Govender, Councillor Shiyaam Sims, 

Councillor Ngcobo, Archbishop Thabo Makgoba, Lungile Sisize 

and Andile Notwala from the Social Justice Forum. 

 

The Chairperson Advocate Mushwana formally welcomed all 

present and convened proceedings by noting how fortunate and 

rare it was that both the Complainant and Respondent in this 

case were able to visit Makhaza without political agendas which 

all too often take away from the injustices faced by community 

members. 

 

He explained that these community engagements mark the start 

of the Commission’s Human Rights Month activities as well as a 

broader campaign on Water and Sanitation, emphasizing that 

community participation is critical to ensuring that dignity is 

returned to the people. He introduced Commissioner Govender 



44 
 

as the facilitator of the programme. 

 

After thanking the community for helping the Commission to 

link accountability and dignity, Commissioner Govender 

expressed the expectation that with the release of the 

Department of Performance Monitoring and Evaluation’s report 

on Water and Sanitation, the realisation of this right would 

begin to be addressed in earnest. She opened the floor for the 

community members to express their views, followed by 

responses by the panel. 

 

 

2.  CONCERNS OF 

ATTENDEES 

1. Lack of follow-ups and feedback due to poor 

communication between inspecting officials and their 

authorities since senior officials seem oblivious to their 

complaints.  

2. Unhealthy conditions of the toilets and taps at the 

nursery school point to the need for more visits from city 

officials. 

3. Discontent with the bucket system which remains 

despite city officials promising that it is to be done away 

with. Instead of providing alternatives, various sizes of 

buckets for adults and children were provided. 

Municipality does not dispose of these buckets; they are 

left stacked for weeks, creating serious health hazards 

for the community. 

4. The Commission must be thanked for looking at water 

and sanitation but other concerns must be investigated 

such as the recent burning of houses in Makhaza   where 

victims weren’t adequately compensated and were 

instead given zinc sheets for them to rebuild their shacks. 
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A call for more investigations into socio-economic issues 

in poor communities was made. 

5. Disabled persons, in particular, the deaf within the 

community are being neglected. 

 

3. RESPONSE BY 

PANEL 

Lungile Sisize (Social Justice Forum) 

The break in communication between the city and the 

community has led to insufficient toilet provision, with toilets 

and taps often very far from community and often with poor 

drainage systems which poses health risks for children. The 

Commission must take these issues further. 

 

Archbishop Thabo Makgoba 

The right to dignity and a decent quality of life is both a 

theological and constitutionally based value. The current 

situation undermines this but faith leaders have the 

responsibility to ensure the value of the individual by facilitating 

talks between the complainant and the respondent; and to 

engage with government and the business community to bring 

hope in even the midst of squalor. 

 

Councillor Shehaam Sims 

The correct approach to these issues is definitely 

communication with constituents. Issues of synergy within a line 

department need to be improved but the City of Cape Town 

welcomes the acknowledgement that this is a nationwide 

problem not one unique to the city. It must be noted that the 

disregard of dignity has never been an intention, rather, the city 

keeps growing and it is difficult to provide services after a 

township has sprung up. 
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The Democratic Alliance is working towards improving service 

provision in the less than optimum current situation of 

insufficient housing provision and using all available land and 

technology to improve flush systems based on national 

standards (1 toilet to 5 people). The city of Cape Town is also 

working on developing land to provide serviced land. 

 

Continued cooperation between city, NGOs and community is 

needed because the city needs to be informed about 

complaints. The number of complaints has grown which is 

positive because it means that more channels of communication 

are being used. 

 

Finally, in as much as the city is responsible for providing 

services and maintenance thereof, monitoring is neglected 

because this is left to contractors who provide service 

maintenance. From 1 April 2012, the city will be implementing a 

new janitorial system. 

 

Councillor Ngcobo 

Agreed with Councillor Sims especially the need for the 

provision of more available land. 

 

Andile Notwala (Social Justice Coalition) 

There is a dire need for meaningful engagement especially about 

the monitoring of existing facilities before moving onto land 

issues.  

 

Councillor Shehaam Sims 

The City of Cape Town has changed its Housing Policy to 

incorporate the disabled. 10% of housing is reserved for the 
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disabled, provided that they are already on the waiting list. 

Awarding of houses depends on the availability of houses and 

applicants’ place on the waiting list. 

 

Commissioner Pregs Govender 

Two critical issues that have emerged from this engagement: 

1. The absolute necessity of cooperative governance and 

2. The danger of trade off in rights. 

The Commission has worked to link the complaints from both 

the Free State and Western Cape to the broader issue of the 

right to water and sanitation. It must be noted that with the 

Western Cape report, the Commission recommended that the 

bucket system be abolished. Also, numerous government 

departments have worked together on the DPME report but 

still, more public participation is needed therefore more events 

of this nature are needed to turn public input into policy. 

4. CLOSING AND 

CONCLUSION 

The Chairperson thanked all for their attendance and reminded 

everyone that often government is not held accountable out of 

sheer loyalty of the community. The rights of all must be 

individually and collectively fought for and not just during 

election times. 

This engagement assisted in exhibiting the dire picture of water 

and sanitation in South Africa and now other Chapter 9 

institutions must be brought on board to hold government 

accountable and ensure the realisation of this right for all. 

 

Pertinent issues: 

1. Improve communication and cooperation between 

community members and government. 

2. Abolish bucket system. 

3. Special attention to the needs of the disabled when 
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addressing the issue of water and sanitation. 

 

The CEO thanked the community, panellists and Commission 

Secretariat and invited all to the following day’s event where the 

DPME report would be presented, thus allowing the Commission 

to continue the process of ensuring dignity and the realisation of 

this right as started in Rammulotsi.  

The meeting closed at 13h00 

 

In attendance from the Commission: 

Advocate Mabedle Lawrence Mushwana,; Commissioner Pregs Govender; Kayum Ahmed; 

Vincent Moaga; Cameron Jacobs; Bianca Valentine; Zaheer Parker; Bahia Sterris, Yolokazi 

Mvovo; Motshabi Moemise; Sindi-Leigh McBride and Joyce Tlou.  

 

 

      


